IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

" AT HYDERABAD

: HYDERABAD BENCH

D.A. 1066/94. Dt. of Decision ! »%,1.95,
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0.5.N0.,1066/94 Dt. of decision:25 ~1-1993;,
JUDGEMENT

{ As per Hon'ble Justice Sri V. Neeladri Rao, V.C. X

Heard.

2. The applicant is a direct recruitee of_Indian
posgtal Service. On the basis of his performénce in
the examination éonducted in 1977‘the applicant joined
service in the Departmeﬁt on 12-7-78 and he was posted
as SSPO on completion of training. The applicant was

promoted as Director of Postal Services w.e.f. July, 1990,

3. according to 0.M.N0,19/1/86 PP, dtV14.8.87 of the
Ministry of Personnel, PG and Pension, selection grade
posts in all Group-A Central Services were created @and
the ‘number of the same ié prescribed as equal tb 15% of
the duty posts, Member of the service shall be eligible
for éppointmenﬁ to the above non-functional selection
grade after he enters tﬁe 14th year of service on lst
July of the year calculated from the year following the .
year of examination on the basis of which the member

was recruited. It 1s conceded even for the respondents
that the applicant was due for consideration for;%VtNAGt€;

ment to the non functional selection grade as on 1,7.91.

44 charge Memo dt.7.9.92 was issued to the applicant.
The DPC met on'30.10.92‘for-consideration of eligible

officers including the applicant as on 1.7.91 for selection
. h)\;‘ﬁ\w\d't\:v\-h-

for intment to the non functional “selection grade.
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Tt is stated for the respondents that as the
disciplinary proceedingg against the applicant was
pending by‘30.10.92, the date on which the DPC met,
the recommendationy in‘regard to the applicant was
placed in sealed cover. The disciplinafy proceedings
against the applicant ended on 26,4,1993 the date on

which an order of censure was issed as penalty.

5. The conténtion for the respondents'is that as
the disciplinary proceedings against £he applicant
ended in penalty, the recommendation wﬁich was placed
in the sealed cover cannot be acted upon in view of

the 0O.M, dt.14.9.92,

6. But the case of the applicant is that as it is a
case of Time Bound Promotion, if vacancy is available ,
and as it is admitted that the applicant was due for
consideration for the vacancies in'the non functional
selection grade as on 1.7.91 and as no disciplinary -
proceeding was pending against the applicaﬁt és on

A

that date/tpe case of the applicant has to be considered

on the basis of -he ACRs which existed by 1.7.91/and
the disciplinary proceeding$§ against the applicant
subsequent to 1.7,91 which was pending by the date the
DPC met should not be taken into consideration and if
frovreh ’
the applicant is ae%Lsuitable has to be given appoint-
ment to the non functional selection grade w.e.f.
1.7.1991, the date from which such appointments were

given to the juniors of the applicant.
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7e The learned counsel for the respondeunts relied
upon Para 17.6.2 of the Guidelines issued on DFC vide

Dept. of Posts - 4/89-SPB,II, dt.26.7.88 to support the

~ contention that as the disciplinary proceedings against

the applicant ended in penalty, the recommendat ions

as per the sealed cover procedure cannot be acted upon,
8. para 17.6.2 is as follows:

" If any penalty is imposed on the govt.
servant as a result of the disciplinary
proceedings, the findings of -the sealed cover
shall not be acted upon. His case for pro-
motion may be considered by the next D.P.C.
in the normal course and having regard to the

penalty imposed on him."

9. A promotee ﬂas no right to claim promotion from
the date on which the vacancy had arisen., BAs such
normally the order of promotion is given after ﬁhe
recommendation is made by the DPC/Selection Committee,
Tn such a case the promotee comes into the promotiaﬁ
cadre on the date on which he assumes the promoted post.
Hence, even bﬁgggs{there was no disciplinary proceeding
against the employee by the date the vacancy_existed or
even by the date the steps were taken for convening

the DPC, the sealea cover procedure has to be followed
if the officer was facing disciplinary prqceeding by
the date the DPC meets. If ultimately the diséiplinary
proceedings culminated in penalty, the recommendation
placed in the sealed cover n;gg;not be acted upon, as

referred to in Para 17.6.2.

10. But the question is as to whether the said Para

is applicable even in a case where~there-i*~ﬁfev%eiea

owkﬁﬁi
for time bound promotion., There is e;t ound promotion

Mo
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whereby an officer is entitled to promotion from

the date of completion of the period prescribed or if
any relevant date of the year is referred to, from

that date, if he is found suitable and the same does
not depend upon any vacancy in the higher cadre, Pro-
motion under BCR Scheme ¢f Postal Department is such
time bound promotion. There is another category of
time bound promotion which depends upon the vacancies
in the higher category. In such a case also an officer
iz entitled for promotion from the déte on which he
completes the period prescribed or the date in the year
as specified, if he is féund suitable and 1if vacancy
exists. The promotion envisaged under 0.M, dated
14,8.87 is this type of time bound promotion. But in
either case the promotion is given from the date as
mentioned even though the DPEC meets later for considera-
tion of the suitability of the officer for such pro-

motion.

13, Learned counsel for the respondents referred to
the Fax message received at 18.40 on 24.1.95 wherein
it is stated that by order dt. 4.7.94 the applicant
was given the non functional selecfion grade from a
date immediately after conclusion of the disciplinary
proceedings. But the learned standing counsel has not
drawn our attention to any rule, O.M, or circﬁlar

to show that in case of time bound promotion, the
promotion has to be given from the date on which the
disciplinary proceeding was concluded, when it ended'

in penalty.

14, The only point that has to be considered is as
to whether in the case of time bound promotion the
;fi}ed cover procedure has to be followed or not when
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there was no disciplinary action against the officer
by the due date of proﬁotion while there was such
disciplinary action by the time the DPC met for con-
sideration for such promotion. If sealed cover
procedure has to be followed and if the disciplinary
proceeding culminated in penalty, the recommendation
placed in the sealed cover cannot be acted upon., But
if the sealed cover procedure cannot be followed, then
the time bound proﬁotion has to be given from the

due date if the officer is found suitable, even if
the disciplinary action initiated subsequent to that
due date ended in penalty. But there is no provision
to that effect that there was no disciplinary action
by the due date and if the latter disciplinary action
which was pending bj the date DPC meeting ended in
penalty, the promotion has to be given from the date
on which the disciplinary proceeding was concluded.
Thus it has to be held that there is no basis for
giving time bound promotion from the date on which

disciplinary vproceeding was concluded.

15. We feel that the crucial date on which the fact
as to whether disciplinary action existed or not for
considering as to whether sealed cover procedure has
to be followed or not, is the due date of promotion

in case of time‘bound promotion and it is not the date
on which the DPC meets. In case of time bound promo-
tion, ACRs upto due date of promotion will be consi-
dered, while in normal promotion ACRs upto the date

of year of meeting of DPC will be considefed. Promo-
tion will be given w,e.f. due date, in case bf time

bound promotion, if DPC meets subsequent to the due

x >
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' 1. The Secretary, Ministry of Communications,
: " Department of Posts, Dak Bhavan, New pPelhi-1.

2. The Member(P) Postal Services Board,
Dak Bhavan, New Delhi-~1, '
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date, while in case of other promotions, they will

be generally given from the date selection is made a

.later date. Further time bound promotion 1s.ﬁon,func-

tional. ‘aAn officer does not assume higher responsibili-
ties on having time boﬁnd”p;omotion. It is one of gett-
ing benefit of higher scaie*and fixing pay ih-higher
scale., As such it is juét and proper to hold“fhat seated
cover proceduré should not Pe@  opted if disciplinary

action was initiated after due date of promotion.

16. AS theré was no disciplinary action against

the applicant by the due date for giving non functional
selectiep grade promotion the sealed cover procedure
shoul;z;ave been followed. AsS suéh the applicant has
to be given non-functional selection grade promotion
from 1.7.91, the due date if he is found fit for such
promotion. It is‘clear from the Fax message received
on 24,1.95 that the applicant was found fit and that

the applicaﬁt was recommended for promotion to non-

functional selection grade as on 1,7.1991,

17. In the result, the respondents are directed to
advance the date of promotion of the applicant to ﬁon-
functional selecfion—grade t0 1,7.91 and he has to be
given the arrears from that date. The 0A is ordered

accordingly. No costs.//
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2 ;VGJL,&J\~—=—____
{ R. Rangarajan ) ( V. Neeladri Rao )
Member (A) Vice Chairman

Dt. 25-1-1995
OPEN COURT DICTATION
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