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0.A. No. 441/94.

JUDGEMENT

(As per Hon'ble shri Justice V.Neeladri Rao, Vice-Chairman)

This is yet another case in;regard to the claims of

e

-

interse seniority amongst promoﬁggs, transferees, and direct
recruits to the posts of Diesel Assistants. It will be
convenient to refer to the relevant material facts in order

to appreciate the rival contentions,

2e Till 1.1.86 there were 3 categories of Fireman -
Fireman 'A*', Fireman 'B', and Fireman 'C'.Engine Cleaners
and some other categories of employees in Railways were
eligible for promotion as Fireman 'C!', and Fireman C were
eligible for promotion~§s Fireman 'B', (a) 50% of the
vacancies of Fireman 'A' had to be filled from amongst
Fireman 'B' who have studied upto 8th class and who are
below 45 years of age, on the basis of selection. The
salid selection was by viva-voce only, (for short para

'‘a'! category). (b) The remaining 50% of the vacancies of
Fireman 'A' had to be filled by Fireman 'B' and Fireman ‘cC'
who were matgﬁculates and who had 3 years of service by‘
selection on the basis of departmental examination comprising
viva-voce and there may or there may not be a written test.
(for short para b category). If there were not sufficient
inumber of candidates for filling up the remaining 50% of
the vacancies of Fireman 'A' in para b category, direct

recruitment had to be resorted to.

3. Due to gradual introduction of diesel and electrical
-engines there was gradual reduction of steam engines.
While there used to be one Fireman 'A' and one Fireman ‘C'

for each of the steam engines, only one diesel/electrical
of

assistant was found sufficient for each/diesel/electrical
engines. Due to graduval shrinkage of cadre of Fireman,

Fireman 'A' were laterally inducted into the posts of

o
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Diesel Assistants after they had undergone Diesel

Convé%tion training.

4. It was found that there were 94 vacancies of
Fireman 'A', and 28 vacancies of Diesel Assistants

in Secunderabad Division as on31.12.84. when volunteers
were called from amongst the existing Fireman 'B' and
Fireman 'C' for filling up para (b} vacancies as onm

31.12.84, 12 Fireman 'B' and 28 Fireman 'C' who fulfilled
the conditions volunteered.

5. It is stated for the respondents 1 and 2 that the
anticipated vacancies £rom 1985 to 1990 were found to

be as under:-

Year. _ Vacancies.
1385, 20
1986, 31
1687. 28
1988, 36
1989. ' 41
1990, ___.28_____
Total anticipated

vacancies 184

—— v s

&. As 40 volunteered for consideration for para (b)
vacancies in 1984 and gven if all of them would be
successful, there would have been gtill X882 vacancies
as on 1.1.85, and as there were lBéianticipated vacancies
for the 6 years, indent was placed with the Railway
Recruitment Board by letter dt. 25.2.85 for direct
recruitment of 125 posts of Firemaﬁ '‘A'. 100 weré selected
for the posts of Fireman 'A' in 1987 in pursuance of the 7
indent placed by letter dt. 25.2.85.
7. The scales for Fireman Eb' and Fireman 'C’ were
merged in pursuance of the recommendations of the IV Pay
Commission, and those revised scales came into effect

from 1.1.86, Then the recruitment rule in regard to

pd
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Diesel Assistants was amended on 3.11.87 and it is
us under:=
{(a) 40% of the vacahcies shall be filled by lateral
induction from among First Fireman who are aft least
8th class pass and ares below 45 years of age. 1In case
of shbrtfall, promotion by usual selection process from
amohg Second Fireman who are at least 8th class pass
and are below 45 years of age,(for short’ para (a) cqtegdry).
(b) Baltanee 40% vacancies shall be filled by lateral
induction of matriculate First Fireman with minimum
3 years of continuous service, shortfall, if any, by
promotion of matriculate Second. Fireman through
departmental examination{for short para(B) category). .
(c) Shortfall, if any, aqgainst {(a) and‘ﬂb) above, shall
be made good by direct recruitment. |

(d) 20% of vacancies from amongst Artisans.

8. After the posts of Fireman 'B' and 'C' were meﬁ%éd.
they were all called as Second Fireman. After the
amendment had come iﬁto effect from 3,11.87, all the
eligible Second Fireman in Secunderabad Division were
sent for bDiesel Conversion training and such of those
who were successful in the training were promoted as

in 1988 :
Diesel Assistants on adhoc basiaﬁ As there wefzz;;tancies
in the posts of Diesel Assistants in Secunderabad Division,
. Secand Fireman frbm Hyderabhad Division were deputed to
Secunderabad Division and as by the date of their deputation
they had already undergone Diesel Conversion training,
thelr services were utilised as Diesel Assistants in

Secunderabad Division. The said deputation to Hyderabad

Division was on 16.8.89.
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9. The direct recruits selected as First Fireman in
1987 were given 2 years training as per the rules/and
then they were regularly appointed as First Fireman in
Feb./April/Jund 1989, By order dt. 21.1.92 the selection
in regard to adhoc promotees.was dispensed with and their

services were regularised w.e.f. 4.3.91.

10. The seniority list of Diesel Assistants/First Fireman

as on 30,8.91 was published on 31.1.92, wherein the adhoc
piomutees were - snown dpove the direct récruits and the

transferees of Hyderabad Division were shown below the
direct recruits. O©On the basis of the representations
from the direct recruits, revised provisional seniority
list dt. 15/16.9.93 was published. The applicants herein
vide 0O.A.No. 1227/@3 agssalled the same. The 0.A. Qas
dismissed by order dt. 13.10.93 by observing that it is

for the concerned authority to consgider the objections of -

.the applicants and others, if any, before finalising the

senjority list and if ultimately the applicants are goim}
to be aggrieved on the basis of final seniority, they aré
free to move this Tribunal, if so advised. The applicants
were informed by Respondent No.2 vide letter dt. 25.3.94
that the revised provisional seniority list dt.15/16.9.93
was made-final. Feeling aggrieved, this 0.A. was filed
praying for a direction to the respondents to maintain

the seniority of the applicants in the grade of Diesel
Assistants as per seniority list published on 31.1.92,

11, It has to be noted at the outset that prior to 3.11.87
the date on which the amended rule héd come into effect, or
even as per amended rule, there was no quota.for direct
recruits in regard to the vacancies in the category of

‘ prior to 3-11-87
Fireman 'A'/Diesel Assistants. The rule/made it clear that

.'6
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31.12.84, eventhough the number of vacancies in Fireman 'A

~6=
in case of shortfall in para (b} category vacancies
only, direct recriaitment had to be resorted to. There
was no prévision for filling up shortfall vacancies in
para (a) category of Fireman 'A' prior to 3.11.87.
Further, while the period of training for direct recruits
to the post of Fireman is 2 years, the periods of training
for promotees as per para (a), and para (b) are 45 days

and 31 weeks respectively. Both the direct recruits and

L)J_UlllUI‘ECD L ve [ QiDL S LU LT UO LD WL o LLsniiail Y = 9

on completion of training only, and till the completion of
training the direct recruits are treated as trainges.

iz, It is clear from the facts narrated that only

few Fireman 'B!' and Fireman ‘'C' were available as on

which existed and which were anticipated were more than

. stated become
300:. It is/fior railways that it had hence/necessary to
resort to direct recruitment in 1985 for £filling up the
vacancies in the category of Fireman ‘'A'. It is contended
for the direct recruits:that as promotees were not eligible
by the date the vacancies existed for which the direct
recruits were selected, and as the promotees are nét
sub jected to selection even till today, Respondent No.2
rightly showed the direct recruits as_seniors to promotees
as per the revised seniority list. As ths promotees were
eligible for consideratibn-for promotion on or after 3.11,87
the date on which the amendment had come into effeci, and as
they had also undergone the requisite training and as the
process of selection was dispensed with in regard to them,
their seniority has to be reckoned from the dates of their
adhoc promotion in 1988, and as the direct recruits were

absorbed in 1989 on completion of training,the promotees
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were rightly shown as seniors to the direct regruits -

as per the original provisional seniority listﬁﬁﬁblished

i‘“; .
on 31-1-92 and there was no justification for@%%friSIHQ
o #08,
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for the applicants. 1t was urged forrthe transferees
from Hyderabad Division that the promotees in Seéun-
derabad Division joined service long after the trans-
ferées joined the railway service, and as they had

undergone the diesel conversion training even before

they were deputed to Secunderabad Division, their

— e v e e e — . ——— —_————— e~ el

derabad Division and as they were regularisedin Hyderabad
Division in 1990 while the promotees were regularised
only in 1991, the transferees were rightly shown as
seniors to the promotees as per the revised provisional
seniority list dt. 15/16-9-93 which was made final.

13.- The promotion from Fireman-B to Fireman-A either

in regard to para(a) or para(b) vacancies prior to
3-11-87 was by selection. Even promotion ¥of Fireman;c
to the post of Fireman-A for para (b) category of
vacancies was also by selection. Applicants 1,2,3,}9,23&_30
and 22 others who were Firemen-C by then volunteered
for consideration for para (b) vacancies in regard to
t@e posts of Fireman-A in 1984 and the above six
applicants failed in the examinaticn which was held
for the same in 1985,

It is stated for the respondents that the Chief
Personnel Officer, South Central Railway, Secunderababad
informed Hyderabad Division by lr.No.P.531/TP/DSL.Assts.
dt.1-12-89 that the selection in regard to promotion
to the posts of First Fireman Gr.A/Diesel Assistants

may be dispensed with,and basing on. the sqid lette: it was

¢

contd,..8.
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decided on 4.3.91 to dispense with the selection in
regard to promotees to Diesel Assistants/Fireman ‘A‘!
in éecunderabad bivision also, and hence thelr services
as Diesel Assistants were regularised w.e.f. 4.3,91

by letter dt. 21.1.1992.

PRV M bven FA1TA Aanandbantisang -Fr)'r ﬂj_r_gct recruj_tsm
in regard to the same are that there cannot be any

relaxation in the recruitment rule, and even if it can

be relaxed, the Chief Personnel Officer is not competent

to issue an order in regard to the same. It is contended
for the promotees that they cannot be found fault with

if selection process was not adopted in 1938 when they

were prémoted on adhoc basis, and even if they are going

to be subjected to selection now, their adhoc service also
hzas to be reckoned for purpose of seniority as they are
continuing in service without interruption and they will
continue to hold the same posts till they are qoing to be
selecteds’ Conclusion B refarred to in the case of the
Direct Recruit Class IT Engineering Officer's Association &
Ors. Vs. State of Maharashtra & Ors. 1990 (2) SLR 769 is
relied upon in support of the said contention. It is
further stated for the promotees that when the selection
can be on the basis of viva-voce only, and as they are
satisfactecrily discharging their duties as Diesel Assistants
from the last 6 years, it will‘be an exercise in futility,
if they are going to be subjected to selection now.

i5. The contention for the transferees is that if the
seniori%y of the promotees in Secunderabad Division is
going to be reckoned from the dates of their zdhoc promotion,

the seniority of the transferees also has to be reckoned

P
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from the respective dates of their deputation to
Secunderabad Division, eventhouch it was held by a
Bench of this Tribunsl in R.P,No,42/93 in 0.A.No.532/92
tkat their seniority in Secunderabad Divisioﬁ has to be

reckoned from the dates of their regularisation in

i6, If there was a quota for direct recruits, then
 there would not have been much difficuity for it is

held by the Supreme Court that if the recruitment is from

seniority has to be reckoned from the date of temporary/
‘adhoc promotion/ appointment to the extent they are
within the guota and those who are in excess of the guota
have to be.pushed down. But the recruitment rule for
_Firemaﬁ 'A' prior to 3.11.87 lays down that 50% of the
vacancies i.e., para {(a) vacancies have to be filled
from amongst Fireman 'B' having at least 8th standard as
educational qualification and who were within 45 years of
age. There was no provisiﬁn for filling up the shortfall
in regard to para (a) vacancies, by way of direct recruitment.
Even the remaining 50% of the vacancies i.e., para (b)
vacanéies in the category of Fireman 'A' prior to 3.11.87
had to be filled up from amongstFireman 'B!' énd 'C' with
at least matric as educational gualification and who
completed 3 years of service. Direct recruitment can be
resorted to only in regard to the shortfall in para (bl
vacancies, Thus, the posts of Fireman ‘A* have to be
maiﬂiy filled by way of promotion, and the direct recruitment
can be resorted to in regard to the shortfall inlpara (bl
vacancies only. It is thus clear that there was no guota
for direct recruits.

ad | .ol
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17. As already observed, the payscales of Fireman-B and
Fireman-C were merged with effect from 1-1-1986. But
the relevant recruitment rules of . Diesel 5 Azsistants
were amended with effect from 3-11-1987. “*hen only
Firemen-II were eligible for promotion to the post of
Diesel Assistants. The Firemen-II comprises the

earlier designations of Fireman-B and Fireman-C.

Thus, after the féremen-C had become Firemen-II, they
were sent for Diesel Conversion 1ralning ana sucn or

those who had become successful in the.said training.
were promoted as Diesel Assistants in 1988 on adhoc
basis in Secunderabad Division. when the recruitment
‘rule¢ for Diesel Assistants envisages that the promotions
from Firemen-JI is by way of selection and when selec-
tion'contemplétes both writ£en and viva voce or viva

voce only, no selection was.conducted after 3-11-87

the date on which the amendment had come into effect

for promotion of Firemen-II to the post of Diesel
Assistant, Thuse their promntions were referred to

as adhoc promotions.

18. The direct recruits who were selected in 1987
in pursuance of recruitment that.had taken place in
pursuance of the indent placed in 1985 completed their
training in batches in 1939 and on completion of
training they were regularly appointed as Diesel Assis-

tants in February/April/June 1989,

19. The Firemen-II of Hyderabad Division who had
undergone diesel conversion training were deputed to
Secunderabad Division in-Aqgust 1989 and théir services
were utilised as diesel assistants from the date of
their depptation. They were regularly promoted as
disel assistants in Hyderabad Division in 1990. Bheas

It w3is held :
Aiegei meoisiants plexded in R.P. 42/93 in 0.4, 532/92

o

contd
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of transferees
that the dates of regularisation/as diesel assistants

in Hydérabad Division could be treated as the datés of

exxew their absorption in Secunderabad

Division. As'thepromotees in Secunderabad Division
started functioning as diesel assistants, though on.
adhoc basis, even from a date earlier to the da;es of
appointment of the direct recruits as dilesel assistants,
and also thedate of deputation of the transferees

from Hyderabad Division, the promotees in Secunderabad
Division were placed above the direct recruits and

the transferees were placed below the direct recruits

in the seniority list that was published on 31-1-1992.
But after the consideration vr uwie ==@RIREEINNSawo

of the direct recruits, the transferees were continued
£0 be shown below the direct recruits and the promotees
were placed below the transferees as per the impugned
seniority list published on 15/16-9-93. It is stated
for the official respondents that as the promotees

were regularised with effect from 4-3-91 only]and as
the direct recruits were regularly appointed even

in 1989 and as the services c¢f the transferees were
regulariséd even earlier to 4-3-91, thepromotees were
shown below the transferees as per the impugned

seniority list,

20. While it is the contention for the promotees
that the seniority should be reckoned from the date from
mr which they are discharging the duties as diesel
assistants, it is urgié.ior the direct recrvits that

the seniority list bastr:pared only in regard to

the members of the cadre i.e. diesel assistants ang

as promcteszs were not even selected they could not be

P

contd...
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treated as members of the cadre and hence they cannot
claim seniority over the direct recruits, It is

urged for the transfeeees that as the seniority of

the transferees was reckoned from the dates of their
regularisatioﬁ the seniority of the promotees kw® also has

to be reckoned from the date of their regularisation.

21. " No selection was conducted in regard to the
J A emt:u;a.... - -

. ot meamntians 10O
the post of diesel assistant. No eligibility period

of service as Fireman-II was prescribed for considera-
tion for promotion for shortfall vacancies of Para-A
category of diesel assistants. Thus the Firemen-II

of Secunderabad divisior were eligible for consideration
for promotion to the post of diesel assistant sub-
sequent to 3-11-87. They had also undergone the

diesel conversion training by their adhoc promotion

in 1988,

22, The problem of seniority would not have arisen
in this case if the recruitment from each of these
sources was donelin a systematic way. As only six
Firemen-C were available prior to‘3~11-87 who were
eligible for consideration for promotion as Fireman-A
for paraed}vacancies and as they failed in the
examinations which were.held in 1285 and as steps
were taken for direct recruitment of diesel assistants.
the concerned authority might not have initiated . e
in” the later years i.e. 1986 and 1987
steps for conducting selectinn/for the six {iremen-C

available for promotion for para{b) vacancies of

Fireman-A. But when in view of the amendment ®£

contdea..
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all the firemen-C who had become Firemen-TI had beecome

eligible for promotion for para-A vacancies of diesel
assistants and when the number of vacancies in the said
para were available, firemen-1I were sent for diesel
conversion training and they were promoted on adhoc

It is not clear as to whether
oasis, as diesel a551stants. /&ne fest to be conducted

1

for selection for paara A VdCanCles of" DleSel A331stants
is ‘only by viva voce or by written

empowered to
Zconduct the selection only on the basis of viva voce
BS Lhegoaos xxxxxxx o n 1y as I.R,E.M, empowers
the authority to consider selection by way of viva voce only
even if rule 1ays down- that it is both by written test and viva
voce xavty. It is not known as to why the concerned authority
had not felt the necessity of conducting viva voce
in 1988 itself, while so many promotees were availa-
ble for consideration for promotion as diesel assistants .
and when dirdct recruitment can be resorted to only
in case of shortfall. But prohably the concerned
authority might mwk have felt that the problem of

dwoarld xx arise
inter-se seniority/between the direct recruits who

L we T e undergatng the traininggand ‘the promotees
wno were eligible only in view of the amendment which
had come into effect on 3-11-872;2nce necessary steps
might not have been taken for conducting selection

for promotees. But when after the direct recruits

were regularly appointed and the promotees were also
working though on adhoc‘basis from about three years
and when it was felt necessary to prepare the seniority
list of diesel assistants, the concerned authority
dispensed with the selection in regard to thepromotees

by order dated 4-3-91 and then the seniority list was

published, after regularising the services of promotees

!

Contdo s o
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with effect from 4-3-91, The questiocn had arisen as to
whether the period of adhoc service of the promotees
had to be taken into consideration for reckoning senio-

rity and in the first instance it was felt that the said

- period should also be taken into consideration, But

after considering the objecticns from direct recruits,
it was thoughtthat the seniority for all of them i.e.
the direct recruits, transferees andrpromotees has to
be reckoned from thedate of regular appointment/

absorption/promotion and on that basis the impugned

- seniority list was prepared,

23. Rule 217 empowers the General Manager to relax

the recruitment rule wheéreby the éelection can be
dispensed with if the relevant recruitment rule
prescribes selection as the mode for consideration

for promotion. But no order was passed by the General
Manager, S.C.Railway for dispensing with selection in
regard to promotion to the category of dieésel assistants
in Secunderabad Divisibn even in 1988 or in any year
later. By letter dated 1-12-89, the Chief Personnel
Officer informed the recruiting authority of Hyderabad
Division that thg selection can be dispensed with for
promotion to the posts‘'of diesel assistants. It does
not indicate that the said relaxation was in regard to
promotion of diesel assistants in all divisions«Hence
there is force in the contention for the direct recruits
that no order was passed by the competent authority

i.e. the General Manager or the C.P.0., if he is dele-
gated with that power, dispensing with the selection for
promotion to the post of diesel assistant in Secun-

derabad Division.

% : ' contd...
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24, But the fact remains that in view of the

racruitment rule for diesel assistants which had

come into effect from 3-11-87, para-A vacancies have
lateral

to be filled up by Xeax induction of Firemen-Aa.,and

in case of shortfall,by selection of Firemen-II having

minimm educational qualification of 8th class, if
they are within 45 years of age,and in caSe or snort=

fall in regard to the same also, direct recruits have
to be appointed. No Fireman-A was available by 3-11-87,
The direct recruvuits who were selected as Firemen-A prior
to 3-11-87 ﬁere then undergoing the training. The

Firemen~II with 8th standard and above as educational
_ were
qualification under the age of 45 years ¥g® available.

-—-——
- - - [=— LI, P

then.But it was not conducted even till today. Further

fhey were working as diesel assistants on promotion

on adhoc basis from 1988. Can it be stated that they

should suffer for no fault of theilrs,6and when the
-ment in regard .to shortfall

direct recruitg can be considered only Wtk vacancies

meaneoavadbbabder and when the selection for them was

#

—

not conducted for consideration for - promo

108 as

' dlesel assistants, The éﬁ%er can be in the negative.

. The Supreme Court held in 1990(2) SLR 769* that if

the adhoc promotee comes within the ambit of
conclusion-B referred to therein, his seniority had
tc be reckoned from the date of adhoc promotion.

These promotees were eligible for consideration for
prdmotion to Para-A vacancies of diesel assistants
subsequent to 3-11-87 and thus by the dates of their
adhoc promoticn they were eligible for consideration
for those promotions., They had also undergone the
diesel conversidn training by then. Even if selection
is going to be conducted now for consideration of

for.
thelr cases XXX promotion as diesel assistants ang

e e ———
-~ - T i — . ———

‘J *TheZirect Recruit Class ITEng.Yff ,Assn. Contd...

Vs. State of Maharashtra
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if they are selected, their seniority has to be reckoned

from the dates of their adhoc promeotions as they come

within the purview of conclusion-B referred to in

1990(2) SLR 769. The next question that arises 1is as
will not be

to whether it xms xsx/an exercise in futility if they

are going to be subjected to selection now Xk when

they are discharging the duties of diesel assistants

from the last six years. The selection, as already

axen-
observed, can be/by way of viva voce only. The guestion

A o

while they are working in the promotional post of

diesel assistant from the last six years. Then

when it is open to the General Manager to dispense

with the seléction for promotion, whether it will not

be a case for dispensing with the selection forpromotiea

of these promotees as diesel assistantss is a matter for
Qpnslderau;on by General Manager.

25. Thus when it has to be held that the seniority
of the procmotees has to be reckoned from the dates of
their adhoc promotion, either in the case in which they
become sufcessful if selection is going to be held or
if it is dispensed with and as their adhoc promotions
were earlier to the date of regular appointment of the
direct recruits, it 1is necessary to consider as to how
the inter-se senioexity betwsen the direct recruits

and the promotees and incidentally of the transferees

ﬂ?as to be fixed for disposal of this C.A.

contd.l - -
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26. As direct recruits have to be initially posted
have

'as trainees only and as they %6 to undergo two years

training for being absorbed as Fireman-A and as it would take
one year, if not more, for the purpose of selection,
there would be justification for resorting to direct

recruitment to the extent of shortfall in »nrrath) vacancies
in Fireman-A

éwhich existad on the date of initiation for direct

recruitment and alseo for anticipated vara-b vacancies

within three years from the date of initiation. If

direct recruitment 1s resorted to in regard to the anticipatec
' in Fireman.p

shortfall para-b vacancies/even beyond three years, a

problem may arise if there is amendment whereby those

who were not eligible by the dateof initiation of

= T =

for the promotion and then while the promotees claim
that they have to be preferred as the posts are mainly
intended for promotees, the direct recruits may

contend that as they were already selected they should
be preferred to the promctees., ©Of course, such a
situation would arise even 1if there is such an amendment
within three years from the date of inttiation. But
when the establishment regquires trained candidates

for manning the posts especially the safety posts and
when direct recruits cannot be directly appointed

unless they ﬁndergo training for two years, it is neces-
sary to estamate the shortfall vacancies three years

in advance g0 that the trained candidates will be

available by the date the vacaacies arise, Hence we

feel that there was justification in 1985, the date
by which an indent wasplaced for direct recruitment,

' in Fireman-A
only in regard to the shortfall para-b vacancied. efisted

and anticipated within three years from that date for

which direct recruitment can be resorted to as per

\ghe extant rules.

Cont‘a. *a



—m—

-18-

27. It is stated in the note dated 23-11-94 filed
for the respondents 1 and 2 at the time of arguments
that out of 94 vacancies which existed on 31-.12-84,12

vacancies in para-f category and 16 vacancies in
' in Fireman-A
para-b category/were filled by promotion in 1985, and

Nence ov vowwe weoo. .
- - “-teaamer 1Q86, +he

date on which the indent was placed. But it also shows
that three vacancies out of diesel assistants and
firemen-A were operated at the level of firemen-B.

But as in fact they were vacancies in the category

of diesel assistants/firemen-A, the said three vacancies

should alsobe auusu ww  wooo
in Pireman-3a

Thus, the total vacancieséby the relevant date were 69.

- -= 3 s

The vacancies in para-8 and para-b have tobe filled
in the ratio of 1:1. The 2nd respondent was not able
to furnish the vacancies remaining unfilled in para-a.
category or para—b category by the date the indent

was placed in 1985. So we have to proceed on the

e e e
&
~

: e Af o svranancies existed
in each of those categories, Before the promotion

of 28 in 1985, the total vacancies whre 94 + 3 = 97.

Out of them, para-a vacancies could be assumed as 48

while para-b vacancies could he assumed as 49. As

12 were promoted with regard to para-a vacancies, the

remaining 36 vacancies existed in regard to para: (&)}
of Fireman-a

categoryy As 16 were promoted in 1985 with regard

to para-fB. vacancies, the balance of the vacancies

of Fireman-A as on 1-1-85
for the said category x¥»%%®% had come to 33 (49-16).

b ‘

contd....
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28, The vacancies which had arisen in- 1985, 1986 and

1987 had come to 79 (20+31+28). Forty of those vacancies
can be held as

waxy for para-a category while the remaining 39 vacan-

cah be held. as in Fireman-A as ratio,was 1:1'
cies wxxx/for para-b category?. Direct recruitment could
be resorted to only in regard to para=b vacancies and
existing

as we held that there was justification for/vacancies
and anticipated vacancies for only three years, the
direct recruitment could have been resorted to for 72
vacancies only. (33 vacancies existed for this category
‘as fon__l=-1-=s 1985 and 39 vacancies which had arisen

in regard to thils Cauey--,
TheR 1936

and 1987).

29. Though the actual initiation for direct recuuit-
ment had taken place in 1985, the selection was
finalised in January 1987 and they completed their
training in batches in 1989. ‘hus there was a Jdelay

in completion of the process of selection for

direct recruits. If the selection was completed

within reasconable time, they could have completed
if'not by _the end of 1987..

the training by the middle of 1988/ It is“stated

that §iX-of the promotees were eligible for consi-

~

deration for promotion to para-b category vacancies

even by 3-11-87 the date of amendment and as no
in 1986 'and 1987, ‘
steps were taken for selectiond those promotees

LaA A -

=2 +hav would have begen promoted
even before the completion of training by direc.

qzecruits if selection for promotion was held.

contd.e, .

§\W§?/
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1If the appointment/promotion is from more than one
source, there will be guota and in some cases there
will be rota also. TheSupreme Court held that in

case quota f£ails, rota also fails and then the date
of entry into the service has to be taken as the basis
for determination of seniority and if there is any

recruitment from any source in excess of the quota,

e

; “t- 4 ~anvsaa have tO be
pushed down.

30. But there is no quota for direct recruits and
promoteas in regard to the promotion to the post of
Fireman-A prior to 3-11-87 or in regard to th= promo-
tion to diesel assistant subseguent to 3-11-87, But
therz iz quota for the two modes ofupromotion. The
recruitment rule for Firemen-A prior to 3-11-87.and

the recruitment rule for diesel assistants which had
come into effect from 3-11-87 envissgeés direct reécruit-

‘ment,. to.the extent of shortfall, But the guestion of

7l

inter-se seniority had arisen in this case as direct
recruits who were recruited for the vacancies whicﬁ
had arisen and which were anticipated before the amend-
ment had come into force on 3-11-87 eompleted the
training long after the promotees who had become
eligible for promotion as diesel assistants XXX by

. only,'had\bgccmenauaiiabre;
virtue of amendment on 3-11-87,/ “hen it is a case
of delay in selection of the direct recruits and
when steps were not taken for promotees for conducting
selection for consideration of their promoééon, the

guestion of fixation of inter-se seniority of direct

recruits and promotees had become complicated.

o

3

contd. ..
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31, Para 302 of Indian Railway Establishment Manual (IREM)
is as under:

"302. Seniority in initial recruitment grades: Unless
Specifically stated otherwise, the seniority among
the incumbents of a pPost in a grade is governedby
the date of appointment to the grade. The grant of
pay higher than the initial pay should not, as a
rule, confer on a railway servant seniority above
those who are already appanted against reqular
posts. In categories of posts partially filled
by direct recruitment and partially by promotion,
the criterion for determination of Seniority should
be the date of regular promotion after due process
in the case of promotee ang the date of joining the
working post afterdue process in the case of direct
recruit, subject to maintenance of inter-se-seniority
of promotees and direct recruits among themselves.
When' the dates of entry into agrade of promoted
railway servants and direct recruits are the same
they should be put in alternate positions, the
bromotees being seniori to the direct recruits.
maintaining inter—c~ ~-—s -

Note: Incase the training period of adirect recruit
is curtailed in the exigencies of service, the
date of joining the working post in case of such a
- direct recruit shall be the date he would have
normally come to a working post after completion
of the prescribed period of training.

' (NO.E(NG) 1-78-SR-6-42 dt.7-4-1982 aACcSs. 132)."

There is no quota between direct recruits andpromotees
for the posts of Fireman-A Or Diesel Assistant. They
have tobe filled up by promotion. Shortfall to the
extent & referred to hgstto be filledby resorting to
direct recruitment. Tﬁzg para 302 has reference to
recruitment by way of promotion and direct recruitment
if there is quota for airéctfbecruitment'and-promotion.
to initial gradgé@s the promotion to Fireman-A/Diesel
Assistant isnot in regard to initial grade?and as
there is no quota between promotees and direct recruits,
f/;e.held by order dated 14-11-94 in O.A. 77/91 that the

above para is not apglicable for fixation of inter-se

seniority of promotees and direct Tecruits, if any and

i

{Eor the reasons stated therein we helc thet para 302

/
is not applicable, for fixation of“iﬁter~séLSeniQ?i@y of
diract fecruits and Fireﬁen—A/DieSeluAéSistant&cni:...

| ‘,.-1 % : . contd...
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32, Para 306 of IREM reads as under:
"306. Candidates selected for appointment at
.an earlier selection shall be senior to those
selected later irrespective of the dates of
posting except in the case covered by pgx para-
graph 305 above."
It is not clear from the said para as to whether it is
applicable only in regard to panels prepared in regard
to same source, if the recruitment is from more than
one source or whether it is equally applicable even
in a case whare the recruitment is from more than one
while
source, We already observed that/the period of train-

ing for direct recruits was two years. the periods of

training for para(a) and para (b) ¥ Firemerdare 45 days

. and 31 weeks respectively. Further the promotion/
- appointment to the post of Fireman-A/Diesel Assistant
: is on completion of requisite training. As such there
|| is a possibility of promotee being appointed earlier
| in regard to para{a) vacanéies of Fireman-A ;Egjlater“

A vear before the date of appointment of direct recruit

calambnd 4n rarmmavd na o vimrma (Y cemmam R EEN AL T e mem - A

| of earlier year. Hence we expressed a doubt while

. disposing ®% 0.A. 77/91 by order dated 14-11-94 as to
| whether para 306 ishot applicable when the d recruitment
j is from more than one source;and the appointments are

| on completion oﬁ training which are of varying pericds,

k for the direct appointees/prométees from various

sources.,. AnyhOwEszxﬁiXXX§§%¥§%§}thiS case # has to be

considered by keeping in view abo%t the delay in
that

'selection for direct recruits and/the amendment had

come 1into existence long after the initiation of
direct recruitment,and the prémotees, though eligible,
were not gnR sub:jected to selection in time though

S0
;pey were given adhoc promotions,{khe matter has to ke

comtd.. ..

-~
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dealt With in the lines indicated below. Hence even
for disposal of this 0,A. we are not deciding in regard

to scope of para 306 of IREM,

33. ° As neither the direct recruits can be faulted
at for the delay in selection nor the promctees can

be found fault, when the selection was not conducted

-~ - . _Mlr

thé date of entry into service as the criterion for
fixation of inter-se seniority will be inequitable..
S50 we feel that the inter-se seniority of the direct
recruits and the promotees has to be fixed on the
following lines. Incidentally the case of fixation

of inter-se seniority of the transferees has to be

teomE L dered.

\'\/

34. After considering all the aspecfs we feel that the
fixation of seniority as referred tobelow is equitable.
If there was no delay in regard to the selection of
direct recruits there was a possibility of the direct
recruits completing the training by the end of 1987.
The Firemen-II exceptihg-the six F referred to, were
eligible forconsideration for promotion for para Q%)
vacancies of diesel assistants, only on 3-11-87,

Thus if there wasno delay the direct recruits would
have been appointed as firemen-A even by 3-11-87

and hence they could have been taken as diesel assis-~
tants by way of lateral induction towards para(a)

vacancies of diesel assistants. S5So we feel that it

contd...
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is just and proper to hold that the direct recruits
to the extent to which we held there was iustifica-
tion for direc£ recruitment in 1985 were deemed to
have been taken as lateral induction towards parah(é)
vacancies of diesel assistants existed by 31-12-87
other than the six vacancies for which the six appli-
cants who were eligible for consideration for promotion
as Firemen-A even in 1984, have to be absorbed. We
feel that the six vacancies out of paraf{A) vacancies
of diesel assistants have tobe set apart for those
six applicants as there is nothing to indicate that
they would have failed even in 1986 or 1987 if selec-
tion was held for promction to para (b} vacancies of

Fireman-A.

35. Then a guestion arises as to how the inter-se

seniority of the six applicants and the direct recruits

to the extentto which there was justification has

to be fixed. Both the direct recruits and the Firemen-C

were eligible for only para (b) vacanciesof Fireman-A

prior to 3-11-87. S0 in the circumstances, we feel

that it isjust and proper to arrange the seniority of

difect recruits to the extent there wasjustification

for direct recruitment and those six applicants

by placing them on rotation basis in the ratio of 1:1

from both the sources and the first vacancy has

£o be filled by direct recruit and second vacancy

has to be filled by the promotee and so on till the

six applicants are absotbed. The inter-se seniority
i.e, applicants_1,2,3,19,29 and 30

of these six applicé%gﬁhas to be fixed by taking the

date of their entry as Fireman-C as basis,

contd. ...
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36. As we held that there were only 72 wvacancies

in para (b) gategory of Fireman-A by the end of 1987

and as six of xmmx them would go to the six applicants
referred to, the 66 direct recruits on the basis of
whatr ranlkin~ have +A ha nlaced in.the seniority list as
referred to above. '
37. It may be noted that no eligibility period

is prescribed for consideration for promction of

Fireman-II to para {A) vacancies of diesel
ASS1ISTANTS WMl liw Tl e YTAAD WL PTL VLMt WO ol et e

for consideration of their promotion to para,(ﬁ) vacan-
cies of diesel asszistants., As they were given the
designation of Fireman-II with retrospective

effect frbm 1-1-86, they completed the three years

period by 1-1-89 onily. As such they were not

S1L1gJ10LEe LUL Cuusiusiauriuu ek BRI L sid e et pam e a—
vacancies of diesel assistants till 1-1-89, As
such the direct recruits were eligible for c¢onsidera-

tion for para (B) vacancies of 1988 and 19289 also.

38. The para (ﬁ) vacancies of diesel assistants
for Diesel Assistants

as ¢n 1-1-88 were 76. Th%_total vacanc1es/in 1988

and 1989 were 36 and 412”;he total of the same comes

to 77, cut of which 38 can beheld as paré (ﬁ) vacan-
cies/and the remaining 39 can be held as para (B)
vacancies. (1t may be noted that the period of

training for para (B) promotees is 31 weeks. Hence

even if selection was held shortly after 1-.1-89 the ‘date
on which the Firemen-II whe-were eligible for para (B)
vacancies of diesel a551stantsF:§g;ld have completed

the training by the end of 1989)and hence the 1989

vacancies are also taken into consideration.

contd. ., .,
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39. Thus while 114 (76 vacancies existed as on 1-1-86
plus 38 vacancies available in 1988 and 1989) vacancies
in para ($)'category ofdieéel assistants were available
forpromoteés, 39 vacancies were available for direct
directuits towards para (B) category of diesel assistants
by the endof 1989. The remaining direct recruits were
only 34 while 39 vacancies were available for para (g)
category. So we feel that in this case also the

rotation prénciple should be followed in the ratio of

tobe placed alternatively till the list of direct

recruits from S$1.No.67 is exhausted; =ng

40, Then the questien arises with regard to the

inter-se senibrity of transferees and the promotees,
It is true that in RP 47/93 in OA 532/92 a Bench of
CAT, Hyderabad held that the seniority of the trans-
ferees had tobe fixed by reckoning it from the date

of their regularisation in the Hyderabad Division.,

It may be noted that the promotees or the direct
recruits herein were not parties to either 0aA 532/92
or RP 42/93 and the gquestion of fixation of inter-se
gseniority of direct recruits, promotees and transferees
in the cadre of diesel assistants in Secunderabad
Division had not arisen for consideration either

in CA 532/92 or RP 42/93 therein. Hence thecon-
tention for the promotees that the transferees are
estopped from contending that their seniority has
tobe reckoned from the dateof deputation when the
said contention was negatived in RP 42/93, cannot

be acceded to either on the principle of law or on

eguity.

A(/ contd. ..

ywodY
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41. While the promotees are contending that their
seniority has to be reckoned from the date of their
adhoc promotion, it will be a case of approbation
and reprobation if the promotees contend that so far
as transferees are concerned the period of service
from their absorption in Secunderabad Division and
not the period of service from the date of deputation
from which their services were utilised as diesel
assistant has tobe taken for determination of their
senfority, while their (promotees) seniority has to
be reckoned from the date of adhoc promotion. When
it is a case of fixation of internsé seniorit§ of
promotees and transferees, eitherthe date of regulsar

promotion/absorption, or the date of adhoc promotion/

deputation has to be taken as the basis and itis

not proper to hold that the date of adhoc promotion

'should,be the criterion for promotees while it should

be the date of regular absorption in regard to the

A XJ

LS N oy F 5 I e e S oy e ~r -

ferees has to be taken as basis for fixing the inter-se
seniority of the promo%ées in Secunderabad Division
and the transferees from Hyderabad Division. After
fixing their inter-se seniority all of them have

torbe cons idered as promotees and their inter-se
seniority alongwith the direct recruits has to be

fixed as referred to in the earlier paras.

42. In the light of the observations in this 0.A.,
the General Manager, S.C.Rly. has to ‘take a decisiosn
as to whether it 1is a case where the selection for

promotion of these applicants and others as diesel

x;;sistants has to be dispensed with or not,

contd.. .28
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43. If the General Manager is going to takea deci-

~28-

sion that the selection can bedispehSed with then
provisional seniority list of Viesel assistants has
to be prepared as follows:

The diréct recruits at Sl.Nos.l tb 6 have tobe
listed alternatively with the.applicants 1 to 3, 19,
29 and 30 by placing them alternatively starting with
direct recruits. (The inter-se seniority of appli-
cants 1,2,3,19,29 & 30 has to be fixed on the basis

~f entrv as Fireman-C). “hen the direct recruits from
the S51.Nos.7 to 66 have to be placed below the

above 12,

Integrated seniority of promotees in Secundera-
bad Division who had becomé eligible for consideration
in view of the amendment on 3-11-87 and the transferees
from Hyderabad Division has to be fixed by taking
the date of adhocpromotion as Diesel Assistant in
regard to the promotees in Secunderébad Division, and

thedate of deputation to Secunderabad Pivision in

" regard to the transferees as basis. Both the promo-

tees in Secunderébad Division and the trasferees
from Hyderabad Pivision have tobé treated as promo-
tees for fixatiqn of integrated seniority of the
direct recruits from S1.No.67 and the promotees and
transferees on tﬁe following basis:

Thedrect recruits from Sl.No.67 and the prémotees
have tobe placed alternatively gill the direct
recruits are exhausted, by starting with the promotee
(as'per the integrated Senioritf‘of promotees in . Vf
Secunderabad Division and the trasferees from o j
Hyderabad'Division). Laterthe’ remaining promotees !
as per integrated seniority of promotees and !
transferses have to be placed.

contd.. .29,
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The General Manager, S.CeRlys,
Railnilayam, Secunderabad.

The Divisional Railway Manager (P)BG .
One copy to Mr.P.Krishna Reddy, Advocate, CAT.Hyd.
One copy to Mr.G.Ramachandra Rao,Advocate, CAT.Hyd.
One copy to Mr, N,V.Ramana, &C for Rlys;  CAT.Hyd. .
One copy to Mr.S.Lakshma Reddy, Advocate, CAT.Hyd.

One.copy to Library, CAT,HYd.'

One spare copy.
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44, If ultimately' the General Manager is'goihg to

xake decide that it is not just and: proper. gto order

relaxation then the sélection has to be conducted

v [

in accordance with the rules_in regard to the pro-

. of the sSuccessful promotees/transterees has to =

be prepared by taking the date of adhoc prom¢tion or

“he date of deputation as the case may be as the basis.
Thereafter the provisional seniority list has to be

prepared as referred to above,

45. After consideration of the objections of the
asgrieved, if asny, the final senioritv of Diesel
Assistants/Firemen-A has to be prepared and it is

needless to say that the aggrieved are free to move i

T L T ST I PV N o imrm 1Q ~Af Adminictrative

Tribunals Act, if they s+till feel aggrieved.

in the meanwhile,
If/it is necéssary to send the diesel assistants

from Secunderabad Division. for promotiocnal +training
or if promotions have to be made to the next higher
post, the tentative seniority list has to be pre-
pared in the manner referred to in this 0O,A. as if

.the selesction for promotion was dispensed with.

H
46. 'he 0.A. is ordered accordingly. No costs./ of
= : - q ’

Fv—D - kﬂj AT .
(R.Rangarajan) : (V.Neeladri Rao) ‘
Member/Admn. Vice-Chairman !

Dated: the (7 th day of December, 1994. ‘

§2r; g
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