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0.A. NO. 441/94. 

JIJEGEMENT 

(As per Hon'ble Shri Justice V.Weeladri Rao, Vice-Chairman) 

This is yet another case in. regard to the claims of 

interse seniority amongst promoèo, transferees, and direct 

recruits to the posts of Diesel Assistants. It will be 

convenient to refer to the relevant material facts in order 

to appreciate the rival contentions. 

Till 1.1.86 there were 3 categories of Fireman - 

Fireman 'A', Fireman 'B', and Fireman 'C'.Engine Cleaners 

and some other categories of employees in Railways were 

eligible for promotion as Fireman 'C', and Fireman C were 

eligible for promotion as Fireman 'B'. (a) 50% of the 

vacancies of Fireman 'A' had to be filled from amongst 

Fireman 'B' who have studied upto 8th class and who are 

below 45 years of age, on the basis of selection. The 

said selection was by viva-voce only, (for short para 

'a' category). (b) The remaining 50% of the vacancies of 

Fireman 'A' had to be filled by Fireman 'B' and Fireman 'C' 

who were mat'iculates and who had 3 years of service by 

selection on the basis of departmental. examination comprising 

viva-voce and there may or there may not be a written test. 

(for short para b category). If there were not sufficient 

number of candidates for filling up the remaining 50% of 

the vacancies of Fireman 'A' in para b category, direct 

recruitment had, to be resorted to. 

Due to gradual introduction of diesel and electrical 

engines there was gradual reduction of steam engines. 

While there used to be one Fireman 'A' and one Fireman 'C' 

for each of the steam engines, only one diesel/electrical 
of 

assistant was found sufficient for each/diesel/electrical 

engines. Due to gradual shrinkage of cadre of Fireman, 

Fireman 'A' were laterally inducted into the posts of 

-t 
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Diesel Assistants after they had undergone Diesel 

Conve'tion training. 

It was found that there were 94 vacancies of 

Fireman 'A', and 28 vacancies of Diesel Assistants 

in Secunderabad Division as on3l.12.84. when volunteers 

were called from amongthe existing Fireman 'B' and 

Fireman 'C' for filling up para (bI vacancies as on 

31.12.84, 12 Fireman 'B' and 28 Fireman 'C' who fulfilled 
the conditions volunteered. 

It is stated for the respondents 1 and 2 that the 

anticipated vacancies from 1985 to 1990 were found to 

be as under:- 

Year. Vacancies. 

1985. 20 

1986. 31 

1987. 28 

1988. 36 

1989. 41 

1990. - 	28 
Total anticipated 

vacancies 184 

As 40 volunteered for consideration for pare (b) 

vacancies in 1984 and even  if all of them would be 

successful, there would have been still X982 vacancies 

s on 1.1.85, and as there were l841anticipated vacancies 

for the 6 years, indent was placed with the Railway 

Recruitment Board by letter dt. 25.2.85 for direct 

recruitment of 125 posts of Fireman 'A'. 100 were selected 

for the posts of Fireman 'A' in 1987 in pursuance of the 

indent placed by letter dt. 25.2.85. 

The scales for Fireman C' and Fireman 'C' were 
merged in pursuance of the recommendations of the IV Pay 

Commission, and thOse revised scales came into effect 

from 1.1.86. Then the recruitment rule in regard to 

IV 
.4 
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Diesel Assistants was amended on 3.11.87 and it is 

us under:- 

40% of the vacancies shall be filled, by lateral 

induction from among First Fireman who are at least 

8th class pass and are below 45 years of age. In case 

of shortfall, promotion by usual selection process from 

among Second Fireman who are at least 8th class pass 

and are below 45 years of age.(f or shortpara(A) category). 

Be4ance 40% vacancies shall be filled by lateral 

induction of matriculate First Fireman with minimum 

3 years of continuous service; shortfall, if any, by 

promotion of matriculate Second. Fireman through 

departmental examiriation(for short para(S) category). 

Shortfall, if any, against (a) and (b) above, shall 

be made good by direct recruitment. 

(C 20% of vacancies from amongst Artisans. 

NN 
8. 	After the posts of Fireman 'B' and 'C were meed, 

they were all called as Second Fireman. After the 

amendment had come into effect from 3.11.87, all the 

eligible Second Fireman in Secunderabad Division were 

sent for Diesel Conversion training and such of those 

who were successful in the training were promoted as 
in igas 	still 

Diesel Assistants on adhoc basi 	As there were/vacancies 

in the posts of Diesel Assistants in Secunderabad Division, 

Second Fireman from 1-lyderahad Division were deputed to 

Secunderabad Division and as by the date of their deputation 

they had already undergone Diesel Conversion training, 

their services were utilised as Diesel Assistants in 

Secunderabad Division. The said deputation to Hyderabad 

Division was on 16.8.89. 

I 
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The direct recruits selected as First Fireman in 

1987 were given 2 years training as per the rules1  and . 

then they were regularly appointed as First Fireman in 

Feb./April/Jund 1989. By order dt. 21.1.92 the selection 

in regard to adhoc promotees was dispensed with and their 

services were regularised w.e.f. 4.3.91. 

10. The seniority list of Diesel Assistants/First Fireman 

as on 30.8.91 was published on 31.1.92, wherein the adhoc 
pLoinOtees weremflOwn ove tne ctlrëet fedtuits and thé 

transferees of Hyderabad Division were shown below the 

direct recruits. on the basis of the representations 

from the direct recruits, revised provisional seniority 

list dt. 15/16.9.93 was published. The applicants herein 

vide 0.A.No. 1227/93 assailed the same. The O.A. was 

dismissed by order dt. 13.10.93 by observing that it is 

for the concerned authority to consider the objections of 

the applicants and others, if any, before finalisinq the 
seniority list and if ultimately the applicants are goir 

to be aggrieved on the basis of final seniority, they are 

free to move this Tribunal, if so advised. The applicants 

were informed by Respondent No.2 vide letter dt. 25.3.94 

that the revised provisional seniority list dt.15/16.9.93 

was made finl. Feeling aggrieved, this O.A. was filed 

praying for a direction to the respondents to maintain 

the seniority of the applicants in the grade of Diesel 

ssistants as per seniority list published on 31.1.92. 

It has to be noted at the outset that prior to 3.11.87 

the date on which the amended rule had come into effect, or 

even as per amended rule, there was no quota for direct 

recruits in regard to the vacancies in the category of 
prior to 3-11-87 

Fireman 'A'/Diesel Assistants. The ruleLmade  it clear that 

. .6 
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in case of shortfall in para (b) category vacancies 

only, direct recrthitrnent had to be resorted to. There 

was no provision for filling up shortfall vacancies in 

para (a) category of Fireman A' prior to 3.11.87. 

Further, while the period of training for direct recruits 

to the post of Fireman is 2 years, the periods of training 

for promotees as per para (a), and para (b) are 45 days 

and 31 weeks respectively. Both the direct recruits and 
- - 	- 	 UUIUt-CCa ILt VC LU JJC QSJrIL'L SJI4 .LLj UI IC }JUIO LO U) £ t Si IIICL1 - 

on completion of training only, and till the completion of 

training the direct recruits are treated as trainees. 

12. 	It is clear from the facts narrated that only 

few Fireman 'B' and Fireman 'C' were available as on 

31.12.84, eventhough the number of vacancies in Fireman 'A' 

which existed and which were anticipated were more than 
stated 	 become 

360). It is/for railways that it had hence/necessary to 

resort to direct recruitment in 1985 for filling up the 

vacancies in the category of Fireman 'A'. It is contended 

for the direct recruits •. that as promotees were not eligible 

by the date the vacancies existed for which the direct 

recruits were selected, and as the promotees are not 

subjected to selection even till today, Respondent No.2 

rightly showed the direct recruits as seniors to promotees 

as per the revised seniority list. As the promotees were 

eligible for consideration for promotion on or after 3.11.87 

the date on which the amendment had come into effect, and as 

they had also undergone the requisite training and as the 

process of selection was dispensed with in regard to them, 

their seniority has to be reckoned from the dates of their 

adhoc promotion in 1988, and as the direct recruits were 

absorbed in 1989 on completion of training,the promotees 

/ 



were rightly shown as seniors to the direct recruit-s 

as per the original provisional seniority 1istrlished 

	

n 	and there was no justification fortk:iSin 

for the applicants. It was urged for the transferees 

from Hyderabad Division that the promotees in Secun-

derabad Division joined service long after the trans-

ferees joined the railway service, and as they had 

undergone the diesel conversion training even before 

they were deputed to Secunderabad Division, their 

derabad Division and as they were regularisedin Hyderabad 

Division in 1990 while the promotees were regularised 

only in 1991, the transferees were rightly shown as 

seniors to the promotees as per the revised provisional 

seniority list dt. 15/16-9-93 which was made final. 

	

13. 	The promotion from Fireman-B to Fireman-A either 

in regard to para(a) or para(b) vacancies prior to 

3-11-87 was by selection. Even promotion %of Fireman-c 

to the post of Fireman-A for para (b) category of 

vacancies was also by selection. Applicants 1,2,3,19,29&.0 

and 22 others who were Firemen-c by then volunteered 

for consideration for para (b) vacancies in regard to 

the posts of Fireman-A in 1984 and the above six 

applicants failed in the examination which was held 

for the same in 1985. 

It is stated for the respondents that the Chief 

Personnel Officer, South Central Railway, Secunderababad 

informed Hyderabad Division by lr.No.P.531/TP/DSL.Assts. 

dt.1-12-89 that the selection in regard to promotion 

to the posts of First Fireman Gr.A/Diesel Assistants 

may be dispensed with,and basing on the said letter it was 

/ 
contd..8. 
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decided on 4.3.91 to dispense with the selection in 

regard to promotees to Diesel ssistants/Fireman 'A' 

in secunderabad Division also, and hence their services 

as Diesel Assistants were regularised w.e.f. 4.3.91 

by letter dt. 21.1.1992. 

1,q — * an +7 innq for ilirect recruits 	- 
in regard to the same are that there cannot be any 

relaxation in the recruitment rule, and even if it can 

e relaxed, the Chief Personnel Officer is not competent 

to issue an order in regard to the same. It is contended 

for the promotees that they cannot be found fault with 

if selection process was not adopted in 1988 when they 

were promoted on adhoc basis, and even if they are going 

to be subjected to selection now, their adhoc service also 

has to be reckoned for purpose of seniority as they are 

continuing in service without interruption and they will 

continue to hold the same posts till they are going to be 

selected. conclusion B referred  to in the case of the 

Direct Recruit class IT Engineering Officer's Association & 

Ors. Vs. State of Maharashtra & Ors. 1990 (2) SIR 769 is 

relied upon in support of the said contention. It is 

further stated for the promotees that when the selection 

can be on the basis of viva-voce only, and as they are 

satisfactorily discharging their duties as Diesel Assistants 

from the last 6 years, it will be an exercise in futility, 

if they are going to be subjected to selection now. 

- 	 15. 	The contention for the transferees is that if the 

seniority of the promotees in Secunderabàd Division is 

going to he reckoned from the dates  of their adhoc  promotion, 

the seniority of the transferees also has to be reckoned 

.9 



from the respective dates of their deputation to 

Secunderabed Division, eventhough it was held by a 

ench of this Tribunal in R.p.No.42/93 in O.A.No.532/92 

that their seniority in Secuncierahaci Division has to be 

reckoned from the dates of their reguierisation in 

16. 	If there was a quota for direct recruits, then 

there would not have been much difficulty for it is 

held by the Supreme court that if the recruitment is from 

seniority has to be reckoned from the date of temporery/ 

adhoc promotion/ appointment to the extent they are 

within the quota and those who are in excess of the quota 

have to be pushed down. But the recruitment rule for 

Fireman 'A' prior to 3.11.87 lays down that 50% of the 

vacancies i.e., pare (a) vacancies have to be filled 

from amongst Fireman 'B' having at least 8th standard as 

educational qualification and who were within 45 years of 

age. There was no provision for filling up the shortfall 

in regard to para (a) vacancies, by way of direct recruitment. 

Even the remaining 500% of the vacancies i.e., pan (b) 

vacancies in the category of Fireman 'A' prior to 3.11.87 

had to be filled up from amongstpireman 'B' and 'C' with 

at least matric as educational qualification and who 

completed 3 years of service. Direct recruitment can be 

resorted to only in regard to the shortfall in pare (b 

vacancies. Thus, the posts of Fireman 'A' have to be 

mainly filled by way of promotion, and the direct recruitment 

can be resorted to in regard to the shortfall in pare (hi 

vacancies only. It is thus clear that there was no quota 

for direct recruits. 

.10 
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17. As already observed, the payscales of Fireman-B and 

Fireman-c were merged with effect from 1-1-1986. But 

the relevant recruitment rules of •RitsrJ zi flsistants 

were amended with effect from 3-11-1987. then only 

Firemen-Il were eligible for promotion to the post of 

Diesel Assistants. The Firemen-It comprise$ the 

earlier designations of Fireman_B and Firemanc. 

Thus, after the fthremen-c had become Firemen-li, they 
were sent for Diesel Conversion TrainIng ana sucn or 

those who had become successful in the said training 

were promoted as Diesel Assistants in 1988 on adhoc 

basis in Secunderabad Division. When the recruitment 

rule% for Diesel Assistants envisages that the promotions 

from Firemen-It is by way of selection and when selec- 

tion contemplates both written and viva voce or viva 

voce only, no selection was conducted after 3-11-87 

the date on which the amendment had come into effect 

for promotion of Firemen-It to the post of Diesel 

Assistant. Thusg their promotions were referred to 

as adhoc promotions. 

The direct recruits who were selected in 1987 

in pursuance of recruitment that had taken place in 

pursuance of the indent placed in 1985 completed their 

training in batches in 1989 and on completion of 

training they were regularly appointed as Diesel Assis-

tants in February/April/June 1989. 

The Firemen-Il of Hyderabad Division who had 

undergone diesel conversion training were deputed to 

Secunderabad Division in August 1989 and their services 

were utilised as diesel assistants from the date of 

their deppttion. They were regularly promoted as 

diel assistants in Hyderabad Division in 1990. 'tt@c 
It wiG held 

zztjantg 	in R.P. 42/93 in O.A. 532/92 
*1  

contd.. 
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of transferees 
that the dates of regularisation/as diesel assistants 

in Hydérabad Division could be treated as the dátis"•of 

their absorption in Secunderabad 

Division. As thepromotees in secunderabad Division 

started functioning as diesel assistants, though on 

adhoc basis, even from a date earlier to the dates of 

appointment of the direct recruits as diesel assistants, 

and also thedate of deputation of the transferees 

from Hyderabad Division, the promotees in Secunderabad 

Division were placed above the direct recruitsand 

the transferees were placed below the direct recruits 

in the seniority list that was published on 31-1-1992. 
But after the consweratson 01 

of the direct recruits, the transferees were continued 

to be shown below the direct recruits and the promotees 

were placed below the transferees as per the impugned 

seniority list published or, 15/16-9-93. It is stated 

for the official respondents that as the promotees 

were regularised with effect from 4-3-91 only1and as 

the direct recruits were regularly appointed even 

in 1989 and as the services of the transferees were 

regularised even earlier to 4-3-91, thepromotees were 

shown below the transferees as per the impugned 

seniority list. 

20. 	While it is the contention for the promotees 

that the seniority should be reckoned from the date from 

M14 which they are discharging the duties as, diesel 

assistants, it is urged for the direct recruits that 
to be 

the seniority list 1)asorepared only in regard to 

the members of the cadre i.e. diesel assistants and 

as promotees were not even selected they could not be 

contd... 
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treated as members of the cadre and hence they cannot 

claim seniority over the direct recruits. 	It is 

urged for the transfeEees that as the seniority of 

the transferees was reckonea from the dates of their 

regularisation the seniority of the promotees 3mx also has 

to be reckoned from the date of their regularisation. 

21. 	No selection was conducted in regard to the 
Bit ewes. ------ 

.r."ni-inns to 
the past of diesel assistant. No eligibility period 

of service as Fireman-It was prescribed for considera-

tion for promotion for shortfall vacancies of Pare-A 

category of diesel assistants. Thus the Firemen-Il 

of Secunderabad division were eligible for consideration 

for promotion to the post of diesel assistant.sub-

sequent to 3-11-87. They had also undergone the 

diesel conversion training by their aoc promotion 

in 1988. 

The problem of seniority would not have arisen 

in this case if the recruitment from each of these 

sources was done in a systematic way. As only six 

Firemen-C were available prior to 3-11-87 who were 

eligible for consideration for promotion as Fireman-A 

for paraEtyvacancies and as they failed in the 

examnation5 which were held in 1985 c1nd as steps 

were taken for direct recruitment of diesel assistants 

the concerned authority might not have initiated 
in the later years i.e. 1986 and 1987 

steps for conducting select.tnnLfor the six firemen-C 

available for promotion for para 	vacancies of 

Fireman-A. But when in view of the amendment gf 

N 

contd... 
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all the firemen-c who had become Firemen-Il had become 

eligible for promotion for para-A vacancies of diesel 

assistants and when the number of vacancies in the said 

para were available, firemen-Il were sent for diesel 

conversion training and they were promoted on adhoc 
It is not clear as to whether 

basis, as diesel assistants. /Vne test to be conducted 

• for selection for paara 	 Assistants 
is only by viva voce_or by wri€ten 	 - 

eiThbwered to 	 - 
Lconduct the selection only on the basis of viva voce 

oc •tbjcxwc xxxxxxx o n 1 y a s r.R.E.M. empowers 

the authority to consider selection by way of viva voce only 
even if rule iaysdwn' that ft is both by written test and viva 

voce max. It is not known as to why the concerned authority 

had not felt the necessity of conducting viva voce 

in 1988 itself, 4hi1e so many promotees were availa-

ble for consideration for promotion as diesel assistants 

and when direct recruitment can be resorted to only 

in case of shortfall. But probably the concerned 

authority might zt have felt that the problem of 
Twowld Xxarise 

inter-se seniorityThetween the direct recruits who 

.w e r,eundergtthe training and the promotees 

who were eligible only in view of the amendment which 
and 

had come into effect on 3-11-874ience necessary steps 

might not have been taken for conducting selection 

for promotees. But when after the direct recruits 

were regularly appointed and the promotees were also 

working though on adhoc basis from about three years 

and when it was felt necessary to prepare the seniority 

list of diesel assistants, the concerned authority 

dispensed with the selection in regard to thepromotees 

by, order dated 4-3-91 and then the seniority list was 

published, after regularising the services of promotees 

contd.... 
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with effect from 4-3-91. 	The question had arisen as to 

whether the period of adhoc service of the promotees 

had to be taken into consideration for reckoning senio-

rity and in the first instance it was felt that the said 

period should also be taken into consideration, But 

after considering the objections from direct recruits, 

it was thoug1that the seniority for all of them i.e. 

the direct recruits, transferees and promotees has to 

he reckoned from thedate of regular appointment/ 

absorption/promotion and on that basis the impugned 

seniority list wsprepared. 

23. 	Rule 217 empowers the General Manager to relax 

the recruitment rule wh&reby the selection can be 

dispensed with if the relevant recruitment rule 

prescribes selection as the mode for consideration 

for promotion. But no order was passed by the General 

Manager, S.C.Railway for dispensing with selection in 

regard to promotion to the category of diesel assistants 

in Secunderabad Division even in 1988 or in any year 

later. By letter dated 1-12-89, the Chief Personnel 

Officer informed the recruiting authority of Hyderabad 

Division that the selection can be dispensed with for 

promotion to the posts'of diesel assistants. It does 

not indicate that the said relaxation was in regard to 

promotion of diesel assistants in all divisions*l4ence 

there is force in the contention for the direct recruits 

that no order was passed by the competent authority 

i.e. the General Manager or the C.P.O., if he is dele-

gated with that power, dispensing with the selection for 

promotion to the post of diesel assistant in Secun-

derabad Division. 

contd... 



-15- 

24. 	But the fact remains that in view of the 

recruitment rule for diesel assistants which had 

come into effect from 3-11-87, para-A vacancies have 
lateral 

to be filled xg by YaM= induction of Firemen-A ,and 

in case of shortfall,by selection of Firemen-Il having 

minimum edücational_qtzaiification of 8th class, if 
they are within 45 years of age,arid iñcaeot snort 

fall in regard to the same also, direct recruits have 

to be appointed. No Fireman-A was available by 3-11-87. 

The direct recruits who were selected as Firemen-A prior 

to 3-11-87 were then undergoing the training. The 

Firemen-Il with 8th standard and above as educational 
were 

qualification under the age of 45 years a available. 

then.But it was not conducted even till today. Further 

they were working as diesel assistants on promotion 

on adhoc basis from 1988. Can it be stated that they 

should suffer for no fault of theirs 1 ancl when the 
-ment 	 in regard to shortfall 

direct recruitLf  can be considered only laHM. vacancies 

xDftcec.,xDVeMxobdxK and when the selection for them was 

not conducted for consideration for prom 	on.,  as 

diesel assistants. The an5wer can be in the negative. 

The Supreme Court held in 1990(2) SLR 769* that if 

the adhoc promotee comes within the arnbit of 

conclusion-B referred to therein, his seni5rity had 

to be reckoned from the date of adhoc promotion. 

These promotees were eligible.for consideration for 

promotion to Para-A vacancies of diesel assistants 

subsequent to 3-11-87 and thus by the dates of their 

adhoc promotion they were eligible for consideration 

for those promotions. They had also undergone the 

diesel conversion training by then. Even if selection 

is going to be conducted now for consideration of 
for,  

their cases'OC promotion as diesel assistants and 

Th IIEng.ff .Assn. 	cOntd... 

Vs State of. Naharashtr,  
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if they are selected,, their seniority has to be reckoned 

from the dates of their adhoc promotions as they come 

within the purview of conclusion-B referred to in 

1990(2) SLR 769. The next question that arises is as 
will not be 

to whether it z z*/an exercise in futility if they 

are going to be subjected to selection now X& when 

they are discharging the duties of diesel assistants 

from the last six years. The selection, as already 
WweAl 

observed, can beby way of viva voce only. The question 

while they are working in the promotional post of 

diesel assistant from the last six years. Then 

when it is open to the General Manager to dispense 

with the selection for promotion, whether it will not 

be a case for dispensing with the selection forpromot&Qm  

of these promotees as diesel assistantS is a matter for 
cconsiderat.ion by General Manager. 

25. 	Thus when it has to be held that the seniority 

of the promotees has to be reckoned from the dates of 

their adhoc promotion, either in the case in which they 

become suácessful if selection is going to be held or 

if it is dispensed with and as their adhoc promotions 

were earlier to the date of regular appointment of the 

direct recruits, it is necessary to consider as to how 

the inter-se seniority between the direct recruits 

and the promotees and incidentally of the transferees 

as to be fixed for disposal of this O.A. 

contd..... 



4' 

-17- 

26. 	As direct recruits have to be initially posted 
have 

as trainees only and as they 4st to undergo two years 

training for being absorbed as Fireman-A and as it would take 

One year, if not more, for the purpose of selection, 

there would be justification for resorting to direct 

recruitment to the extent of shortfall in prab;) vacancies 
in Fireman-A 

/wiiich existed on the date of initiation for direct 

recruitment and also for anticipated para-b vacancies 

within three years from the date of initiation. If 

direct recruitment is resorted to in regard to the anticipatec 
in Fireman-A 

shortfall para-b vacancies/even beyond three years, a 

problem may arise if there is amendment whereby those 

who were not eligible by the dateof initiation of 
C - - - 

for the promotion and then while the promotees claim 

that they have to be preferred as the posts are mainly 

intended for promotees, the direct recruits may 

contend that as they were already selected they should 

be preferred to the promotees. Of course, such a 

situation would arise even if there is such an amendment 

within three years from the date of initiation. But 

when the establishment rqquires trained candidates 

for manning the posts especially the safety posts and 

when direct recruits cannot be directly appointed 

unless they undergo training for two years, it is neces-

sexy to estththate the shortfall vacancies three years 

in advance so that the trained candidates will be 

available by the date the vacancies arise. Hence we 

feel that there was justification in 1985, the date 

by which an indent wasplaced for direct recruitment, 
in Fireman-A 

only in regard to the shortfall para-b vacanciel.e±isted 

and anticipated within three years from that date for 

which direct recruitment can be resorted to as per 

he extant rules. 

conta.... 
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27. 	It is stated in the note dated 23-11-94 filed 

for the respondents 1 and 2 at the time of arguments 

that out of 94 vacancies which existed on 31-12-84,12 

vacancies in pare-a. category and 16 vacancies in 
in Fireman-A 

para- category/were filled by promotion in 1985, and 
rience  

the 
date on which the indent was placed. But it also shows 

that three vacancies out of diesel assistants and 

firemen-A were operated at the level of firemen-B. 

But as in fact they were vacancies in the category 

of diesel assistants/firemen-A, the said three vacancies 
should alsooe auucLa 

- 	 fn Fireman-A 	- a 

Thus, the total vacancies/by the relevant date were 69. 

The vacancies in paraZ and para-b have tobe filled 

in the ratio of 1:1. The 2nd respondent was not able 

to -furnish the vacancies remaining unfilled in pare-a 

category or para-b category by the date the indent 

was placed in 1985. So we have to proceed on the 
-_ 	

c "cncies existed 
in each of those categories. Before the promotion 

of 28 in 1985, the total vacancies wbre 94 + 3 = 97. 

Out of them, para-a. vacancies could be assumed as 48 

while para-b vacancies could he assumed as 49. As 

12 were promoted with regard to paraa vacancies, the 

remaining 36 vacancies existed in regard to parafl 
of Fireman-A 

category,  As 16 were promoted in 1985 with regard 

to para vacancies, the balance of the vacancies 
of Fireman-A as on 1-1-85 

for the said category A=AAft had come to 33 (49-16). 

contd. 
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The vacancies which had arisen in 1985, 1986 and 

1987 had come to 79 (20+31+28). 	Forty of those vacancies 
can be held as 
owxg for para-à category while the remaining 39 vacan- 

can be held, as 	 in Fireman-A as ratio was 1:1 

cies wxf or para-b category[f. Direct recruitment could 

be resorted to only in regard to para.b vacancies and 
existing 

as we held that there was justification for/vacancies 

and anticipated vacancies for only three years, the 

direct recruitment could have been resorted to for 72 

vacancies only. (33 vacancies existed for this category 

1985 and 39 vacancies which had arisen 
in regard to tnis eac 

1926 
and 1987). 

Though the actual initiation for direct recunit-

ment had taken place in 1985, the selection was 

finalised in January 1987 and they completed their 

training in batches in 1989. 	tus there was a delay 

in completion of the process of selection for 

direct recruits. If the selection was completed 

within reasonable time, they could have completed 
if not bj theén6f 1987. 

the training by the middle of 1988/ It istated 

that 4itof the promotees were eligible for consi-

deration for promotion to pare-b category vacancies 

even by 3-11-87 the date of amendment and as no 
in 2.1986 and 1987, 

steps. were taken for selection/ those promotees 
- - 

- iov would have been promoted 
even before the completion of training by QSLe 

ecruits if selection for promotion was held. 

contd.. -. 
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If the appointment/promotion is from more than one 

source, there will be quota and in some cases there 

will be rota also. Thesupreme Court held that in 

case quota fails, rota also fails and then the date 

of entry into the service has to be taken as the basis 

for determination of seniority and if there is any 

recruitment from any source in excess of the quota, 

hve to be 
pushed down. 

30. 	But there is no quota for direct recruits and 

promotees in regard to the promotion to the post of 

Fireman-A prior to 3-11-87 or in regard to the pnmo-

tion to diesel assistant subsequent to 3-11-87. But 

then is quota for the two modes of promotion. The 

recruitment rule for Firemen-A prior to 3-11-87, and 

the recruitment rule for diesel assistants which had 

come into effect from 3-11-87 ehi- go dieet ±êcrüTh- 
- 

ihCJtJthe extent of shortfall. But the question of 

inter-se seniority had arisen in this case as direct 

recruits who were recruited for the vacancies which 

had arisen and which were anticipated before the amend-

ment had come into force on 3-11-87 eompleted the 

training long after the promotees who had become 

eligible for promotion as diesel assistants ottcby 
only, had 'become. available-. 

virtue of amendment on 3-11-87/ "hen it is a case 

of delay in selection of the direct recruits and 

when steps were not taken for promotees for conducting 

: J  selection for consideration of their promot&on, the 
[I question of fixation of inter-se seniority of direct 

recruits and promotees had become complicated. 

contd... 
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31. 	Pare 302 of Indian Railway Establishment anua1(IREM) 

is as under; 

"302. Seniority in initial recruitment grades: Unless 
specifically stated otherwise, the seniority among 
the incumbents of a post in a grade is governedby 
the date of appointment to the grade. The grant of 
pay higher than the initial pay should not, as a 
rule, confer on a railway servant seniority above 
those who are already appohted against regular 
posts. In categories of posts Partially filled 
by direct recruitment and partially by promotion, 
the criterion for determination of seniority should 
be the date of regular promotion after due process 
in the case of promotee and the date of joining the 
working post afterdue process in the case of direct 
recruit, subject to maintenance of inter_se_seniority 
of promotees and direct recruits among themselves. 
when the dates of entry into agrade of promoted 
railway servants and direct recruits are the same 
they should be put in alternate positions, the 
promotees being senior4 to the direct recruits. 
maintaining  

Note; Incase the training period of adirect recruit 
is curtailed in the exigencies of service, the 

date of joining the working post in case of such a 
direct recruit shall be the date he would have 
normally come to a working post after completion 
of the prescribed period of training. 

(No.E(zcG) 1-78-sp_6_42 dt.7-41982 ACS. 132)." 

There is no quota between direct recruits andpromotees 

for the posof Fixeman.A or Diesel Assistant. They 

have tobe filled up by promotion. 3hortfall to the 

extent e referred to has to be filledby resorting to 
But, 

direct recruitment. Th pra 302 has reference to 

recruitment by way of promotion and direct recruitment 
if there is quota- for ôirect i'ecruitment and - promotion. 

to initial grade<As the promotion to Fireman_A/Diesel 

Assistant isnot in regard to initial grade, and as 

there is no quote between promotees and direct recruits, 

we held by order dated 14-11-94 in O.A. 77/91 that the 

above para is not applicable for fixation of inter-se 

seniority of promotees and direct recruits, if any and 

1for the reasons stated therein we helci thet para 302 

1 is not applicabl fo fiation of ihter-sesenioriy of 

diract recruit.and flre'men-A/Diesel-.ASistar]tQfl; -. 

- 	

contd... 

N 
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32. 	Pant 306 of IREM reads as under: 

?'306. Candidates selected for appointment at 
an earlier selection shall be senior to those 
selected later irrespective of the dates of 
posting except in the case covered by Vqm para-
graph 305 above." 

It is not clear from the said pare as to whether it is 

applicable only in regard to panels prepared in regard 

to same source, if the recruitment is from more than 

one source or whether it is equally applicable even 

in a case where the recruitment is from more than one 
while 

source. 	We already observed that/the period of train- 

ing for direct recruits was two years,. the periods of 

training for para(a) and pera (b) 	Firemerare 45 days 

and 31 weeks respectively. Further the promotion/ 

appointment to the post of Fireman-A/Diesel Assistant 

is on completion of requisite training. As such there 

V is a possibility of promotee being appointed erlir 

in regard to para(a) vacancies of Fireman-A (2)later 

year before the date of appointment of direct recruit 

I of earlier year. Hence we expressed a doubt while 

disposing fl O.A. 77/91 by order dated 14-11-94 as to 

whether para 306 is,hot applicable when the 4 recruitment 

is from more than one source, and the appointments are 

on completion of training which are of varying periods, 

A for the direct appointees/promotees from various 

sources.. Anyhow 	 this case I has to be 

considered by keeping in view about the delay in 
that 

selection for direct recruits and/the amendment had 

come into existence long, after the initiation of 

direct recruitment,and the pr'5th6€ees, though eligible, 

were not uzx subjected to selection in time though 
So 

t ey were given adhoc promotions, Ltbe matter has to he 

contd.... 
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dilf:;iTth in the lines indicated below. 	Hence even 

for disposal of this o.A. we are not deciding in regard 

to scope of para 306 of ThEM. 

33. 	As neither the direct recruits can be faulted 

at for the delay in selection nor the promotees can 

be found fault, when the selection was not conducted 

the date of entry into service as the criterion for 

fixation of inter-se seniority will be inequitable. 

So we feel that the inter-se seniority of the direct 

recruits and the promotees has to be fixed on the 

following lines. Incidentally the case of fixation 

of inter-se seniority of the transferees has to be 

T9idr:ed.i 	 - 

Th t er co ns idering  all the as pec  ts we f ee t at Lhe 
fixation of seniority as referred tobelow is equitable. 

If there was no delay in regard to the selection of 

direct recruits there was a possibility of the direct 

recruits completing the training by the end of 1987. 

- 	 The Firemen-Il excepting-the six 7 referred to,.were 

eligible forconsideration for promotion for para ((s) 

vacancies of diesel assistants, only on 3-11-87. 

Thus if there wasno delay the direct recruits would 

have been appointed as firemen-A even by 3-11-87 

and hence they could have been taken as diesel assis-

tants by way of lateral induction towards para(A) 

vacancies of diesel assistants. So we feel that it 

contd... 



-24- 	

/. 

is just and proper to hold that the direct recruits 

to the extent to which we held there was justifica-

tion for direct recruitment in 1985 were deemed to 

have been taken as lateral induction towards para. (A) 

vacancies of diesel assistants existed by 31-12-87 

other than the six vacancies for which the six appli-

cants who were eligible for consideration for promotion 

as Firemen-A even in 1984, have to be absorbed. We 

feel that the six vacancies out of para(A) vacancies 

of diesel assistants have tobe set apart for those 

six applicants as there is nothing to indicate that 

they would have failed even in 1986 or 1987 if selec-

tion was held for promotion to para (b) vacancies of 

Fireman-A. 

35. 	Then a question arises as to how the inter-se 

seniority of the six applicants and the direct recruits 

to the extentto which there was justification has 

to be fixed. Both the direct recruits and the Firemen-C 

were eligible for only para (b) vacanciesof Fireman-A 

prior to 3-11-87. 	So in the circumstances, we feel 

that it is just and proper to arrange the seniority of 

direct recruits to the extent there wasjustification 

for direct recruitment and those six applicants 

by placing them on rotation basis in the ratio of 1:1 

from both the sources and the first vacancy has 

to be filled by direct recruit and second vacancy 

has to be filled by the promotee and so on till the 

six applicants are absoibed. 	The inter-se seniority 
i.e. applicants 1,2,3,19,29 and 30 

of these six applica%has to be fixed by taking the 

date of their entry as Fireman-C as basis. 	 - 

/ 

C ontd.... 
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As we held that there were only 72 vacancies 

in para (b) category of Fireman-A by the end of 1987 

and as six of tRx them would go to the six applicants 

referred to, the 66 direct recruits on the basis of 

rnt-4nn htt s-n h n1acd in the seniority list as 
referred to above. 

It may be noted that no eligibility period 

is prescribed for consideration for promotion of 

Fireman-Il to para (A) vacancies of diesel 
assistants wnss LIL~ te 

for consideration of their promotion to para (B) vacan-

cies of diesel assistants. As they were given the 

designation of Fireman_It with retrospective 

effect from 1-1-86, they completed the three years 

period by 1-1-89 only. As such they were not 
eLLysuie  

vacancies of diesel assistants till 1-1-89. 	As 

such the direct recruits were eligible for considera-

tion for para (E) vacancies of 1988 and 1989 also. 

The para (A) vacancies of diesel assistants 
for: Diesel ssista-nts 

as en 1-1-88 were 76. The total vacancies/in 1988 
and 

and 1989 were 36 and 41L the total of the same comes 

to 77, out of which 38 can beheld as para (A) vacan-

cies,,and the remaining 39 can be held as para () 

vacancies. ('t may be noted that the period of 

training for para (B) promotees is 31 weeks. Hence 

even if selection was held shortly after 1-1-89 the date 

on which the Firemen-lI v4ae were eligible for para (B) 
they 

vacancies of diesel assistants, ,4jould have completed 

the training by the end f 1989 and hence the 1989 

vacancies are also taken into consideration. 

/ 
Contd.., 
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0\~ 
Thus while 114 (76 vacancies existed as on 1-1-86 

plus 38 vacancies available in 1988 and 1989) vacancies 

in para (A) !category ofdiesel assistants were available 

forpromotees, 39 vacancies were available for direct 

directuits towards pare (S) category of diesel assistants 

by the endof 1989. The remaining direct recruits were 

only 34 while 39 vacancies were available for pare () 

category. So we feel that in this case also the 

rotation pr&nciple should be followed in the ratio of 

tobe placed alternatively till the list of direct 

recruits from Sl.No.67 is exhausteda aNd 

Then the question arises with regard to the 

inter-se seniority of transferees and the promotees. 

It is true that in RP 47/93 in 0?. 532/92 a Bench of 

CAT, Hyderabad held that the seniority of the trans-

ferees had tobe fixed by reckoning it from the date 

of their regularisatiDn in the Hyderabad Division. 
It nay be noted that the promotees or the direct 

recruits herein were not parties to either OA 532/92 

or RP 42/93 and the question of fixation of inter-se 

seniority of direct recruits, promotees and transferees 

in the cadre of diesel assistants in Secunderabad 

Division had not arisen for consideration either 

in 0?. 532/92 or RP 42/93 therein. 	Hence thecon- 

tention for the promotees that the transferees are 

estopped from contending that their seniority has 

tobe reckoned from the dateof deputation when the 

said contention was negatived in RP 42/93, cannot 

be acceded to either on the principle of law or on 

equity. 

1411, c ontd. 
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While the promotees are contending that their 

seniority has to be reckoned from the date of their 

adhoc promotion, it will be a case of approbation 

and reprobation if the promotées contend that so far 

as transferees are concerned the period of service 

from their absorption in Secunderabad Division and 

not the period of service from the date of deputation 

from which their services were utilised as diesel 

assistant has tobe taken for determination of their 

seniority, while their (promotees) seniority has to 

be reckoned from the date of adhoc promotion. When 

it is a case of fixation of inter-se seniority of 

promotees and transferees, eitherthe date of regular 

promotion/absorption, or the date of adhoc promotion/ 

deputation has to be taken as the basis and itis 

not proper to hold that the date of adhoc promotion 

should be the criterion for promotees while it should 

be the date of regular absorption in regard to the 

ferees has to be taken as basis for fixing the inter-se 

seniority of the promotdes in Secunderabad Division 

and the transferees from Flyderahad Division. After 

fixing their inter-se seniority all of them have 

to be considered as promotees and their inter-se 

seniority alongwith the direct recruits has to be 

fixed as referred to in the earlier paras. 

In the light of the observations in this O.A., 

the General Manager, S.C.Rly. has to take a decision 

as to whether it is a case where the selection for 

promotion of these applicants and others as diesel 

as ,sistants has to be dispensed with or not. 

contd.. .28 
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43. If the General Manager is going to takea deci-

sion that the selection can bedispensed with then 

provisional seniority list of Diesel  Assistants has 

to be prepared as follows: 

The direct recruits at Sl.Nos.1 to 6 have tobe 

listed alternatively with the applic<nts 1 to 3, 19, 

29 and 30 by placing them alternatively starting with 

direct recruits. (The inter-se seniority of appli-

cants 1,2,3,19,29 & 30 has to be fixed on the basis 

rvff cntrxr A.q F1rman-..0) - 	hen the direct recruits from 
the S1.?os.7 to 66 have to be placed below the 

above 12. 

Integrated, seniority of promotees in Secundera-

bad Division who had become eligible for consideration 

in view of the amendment on 3-11-87 and the transferees 

from Hyderabad Division has to be fixed by taking 

the date of adhocpromotion as Diesel Assistant in 

regard to the promotees in Secunderabad Division, and 

thedate of deputation to Secunderabad Division  in 

regard to the transferees as basis. Both the promo-

tees in Secunderabad Division and the trasferees 

from Hyderabad Division have tobe treated as promo-

tees for fixation of integrated seniority of the 

direct recruits from Sl.No.67 and the promotees and 

transferees on the following basis: 

Thedtect recruits from Si.No.67 and the pr6motees 

have tobe placed alternatively till the direct 

recruits are exhausted, by starting with the promotee 

(as per the integrated seniority of promotees in 

Secunderabad Division and the traferees from 

Hyderabad Division). Laterthe remaining promotees 

as per integrated seniority of promotees and 

transferees have to be placed. 

/ 	 contd.. .29. 
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44. If ultim&'e1y the Generài Manàgèr is going to 

taJcg decide that it is not just and: proper.Øo order 

reIa,ation fhen'th sleétjoñ has to be conducted 

in accordance with the rules in regard to the pro- 

rnotees and the transferees and the integrated seniority 
t of the successful prornotees/transterees nas to 

be prepared by taking the date of adhoc promçtion or 

the date of deputation as the case may be as the basis. 
Thereafter the provisional seniority list has to be 	

-: 

prepared as referred to above. 

After consideration of the objections of the 

a-;grieved, if any, the final seniority of Diesel 

Assistants/Firemen-A has to be prepared and it is 

needless to say that the aggrieved are free to move 

Tribunals Act, if they still feel aggrieved. 
in the meanwhile, 

IfLit is necessary to send the diesel assistants 

- 	 from Secunderabad Division.for promotional training 

or if promotions have to be made to the next higher 

post, the tentative seniority list has to be pre-

pared in the manner referred to in this O.A. as if 

the selection for promotion wa.s dispensed with. 

he O.A. is ordered accordingly. No costs] 

(R.Rangarajan) 
Member/Admn. 

Dated: the (7 

mhb/- 

(V.Neeladri RaO) 
Vice_Chairman 

th day of December, 1994. 
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