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O.A.No. 383/94

This 0.A. was filed praying for direction to the
respondents to treat the date of birth of the applicant
as 15-6-1941 instead of 17-6-1939 and to effect
Necessary correction accordingly in his service register
maintained by the respondents by holding that the

applicant is entitled to be retained in serwvi~~ — -
.~ ---- wys uvL superannuation based on his correct

date of birth as 15—6741.

2. The applicant is a direct récruit I.P.S. officer of

1968 batch and he was allotted to Andhra Pradesh State.

His date of birth was noted as 17-6-39 in the scﬁool

registers and the same was mentioned in his S.8.L.C.

register and also in his applicétion for appearing for
: ..~ wan selected for

civil searsis~~ --
IPS.

3. It is pleaded for the applicant that he was born in

Peruvalayam village, Arakkonam taluk, North Arcct
district, Tamilnadu and both his parents are not

literates and his mother late Smt.Ettiyammal had given

~his date of birth as 17-6-39 at the time of his entry

into the school and when he verified his records at this
residence in his native place in 1982, he saw his
horoscope wherein his date of birth was written'in'Tamil
as "Vishu year 8th day of Aani month, Saturday" which
correSpondg to 16-6-1941 and even in the birth register
his date of birth was noted as 15-6-41.  Then he
submitted representation dated 4-9-82 to A.P.State
Government by enclosing ail the original records of
births of himself and his brothers and sisters obtained
from the office of the Sub—Registrar/ requesting for

correction of his date of birth as 15-6-41. By Memo.



dated 20-10-82 the‘sgid claim‘was negatived. Then he
preferred an appeal to the Govt. of India by
representation dated 1-12-82 and he again submitted
leé%r dated 14-8-83 in regard teo the same, The
applicant again sent reminders on 25-1-88 and 26-9-88
and then by order dated 23-5-90 his request Eor
alteratién of daté of birth was rejected.

4.4. But before that, by - memo. dated 2-11-88 the
applicant was informed through the Director General of
Police to submit the rectified matriculation certificate

sought for by the Govt. of India. He preferred O.A.

404/91 before the Central Admn. Tribunal, Madras Bench

ao av Luau LLue e was Uil depulldallolnl Lo cCne wovi. oL
India and was posted as D.I;G., Central Industrial
Security Force, Southern Region with headquarters at
Madras. ~But it is stated‘that as the State Government

desired, by memo. dated 5-11-92 that the applicant

" should move the Hyderabad Bench of the Tribunal in

regard to the correction of his date of birth instead of
Madras Bench, he obtained permission for withdrawal of

O.A. 404/91 on Madras Bench with liberty to move the

Ld p o a wanr eaa — e A AN [FFFLTY s L T L e T L~ MV TS i

0.A.404/91 was dismissed. rThe applicant filed O.S.
No.401/91 on the file of District Munsiff, Shodinghur,
Tamilnadu praying for‘correction of his date of birth in
the matriculation certificate as 15-6-41 and tﬁe same
was decreed on 29-10-92. It is stated that the
Government was bound to correct the date of birth in his
service register as 15-6-41 on the basis of the decree

in 0.8. 401/91 referred to supra.

5. It is also pleaded that it is one of discrimination

when the representations for correction of date of birth
of the applicant was not entertained, when they were
entertained in regard to Sri Kakkar and Sri Radha,

direct recruit IPS officers.

A
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6. Rule 16-A was incorporated in All India Services
(Death-cum-Retirement Benefits) Rules, 1958 by

notification dafed 4-12-1971 and the same is referred to
as AIS (DCRB) Second Amendment Rules,l97l. This
provision was intended for determination of date of
birth of All India Service Officers. Rule 16-A(4) of
1971 rules lays down that every member of the service
holding office immediately'rbefore the commencement of
AIS (DCRB) Second Amendment Rules, 1971 shall within

three months from the said commencement, make - a
,,,,,,,,,,,,, wo Lu wue uace Or birth and onreceipt of the

hoa & : : :
same, it wikl be disposed of within 12 months (4 months
was amended as 12 months) after making such enquiry.
Rule 16-2 (5) of the said rules stipulates that if no

such declaration is made, the Central Government shall

after taking into account such evidence as may be

available to it and after giving such member a

reasonable opportunity of being heard, make an ordar
determining the date of birth of such member. But the

said rule 16-A was deleted and a new Rule 16-A was
inserted by way of amendment by notification
No.25015/7/77-AIS(II) dated 7-7-78 by the Dept. of
Personnel & AR, Ministry of Home Affairs,Govt. of
India. Provisions similar to sub-rules (3) te (5) of
Rule 16-A of 1971 rules do not find place in Rule 16-A
of 1978 rules. It was pleaded by way of additional
affidavit that it is not open to amend the rules passed
in exercise of powers under Section 3 of the All India
Services Act, 1951 with retrospective effect if it
adversely affects tﬁe interests of the All-India
Services officers. Hence by way of additional
affidavit, it was pleaded that the deletion of sub-
clauses (4) and (5) of Rule 16-A of 1971 rules by 1978

Amendment is not wvalid.

Mo

—dr
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7. When the matter had come up for consideration on

21-6-95, we felt that in view of the importance it is
0k v okete o o
bﬁ@terkto hear the learned additional solicitor general/

and ShriM.Chandrasekharan, the learned Additional

Solicitor General 'appeared in this case and addressed

his- arguments for the respondents.

8. It is convenient to refer to Rule 16-A of 1971
Rules and Rule 16-A of 1978 Rules of AIS (DCRB) Rules,

1958 and they are as under:

L2/l Rules

16-A: Determination of date of birth: (1) For the
purpose o0of the determination of the date of
superannuation of a member of the Service, such
date shall be calculated with reference to the date
of his birth as accepted, or determined, by the
Central Government under this rule. ‘

(2) In relation to a person appointed after the
commencement of the All India Services (Death-cum-
Retirement Benefits) Amendment Rules, 1971 to:
. miie  aaamcaun auminlistrative Service under
clause (a) or clause {aa) of sub-rule (1) of
rule 4 of the Indian Administrative Service
(Recruitment) Rules, 1954; or

(b} the Indian Police Service under clause (a)
or clause ({aa) of sub-rule (1) of rule 4 of
the Indian Police Service {Recruitment) Rules,’
1954; or

(c) the Indian Forest Service under clause (a)
or clause (aa) of sub-rule (2) of rule 4 of
the Indian Forst Service (RSecruitment) Rules,
1965;

the date of birth as declared by such person in the
application for recruitment to the Service shall,
in the absence of any cogent evidence to the
contrary, be accepted by the Central Government on
the date of birth of such person.

(3) The datde of birth, in relation to a persocn to

‘whom sub-rule (2) does not apply and who 1is
appointed to the Service after the commencement of
the All-India Services (Death-cum-Retirement
Benefits) { Amendment) Rules, 1971, shall be
determined in the following manner, namely:-

{a) every such member shall, within one month
of the date on which he joins the Service,
make a declaration as to the date of his
birth;

contd....
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(b) en receipt of » decloraticn mede under clsyse (a)
the Centrol Government shell, ofter weking such

Inquiry ag it mey deem fit with regard te the declara-
tion snd after ctusidering guch evidence, if anv

85 Moy be adduced in suppert ~f the said decleratirn,
make an order, within feur menths freom the dsote an
‘which such membed had jrined the Servico determining

the date of birt ~f such member. T
o ¢ e~ CLoWNe dService helding office Immedintely
belnre the commencemdnt of the L35 Indie Seorvices {Dontn-
cuin~f2tirement bener{ts) ives 7o anr les, 1971, shnll yithin
&h&ﬂﬁ,@nnﬁhﬁ_iILMmﬁh,@hﬁzglﬁﬁQﬂiﬂi_miﬁﬂ.ﬂ_ﬁ““J“Iﬁﬁjfﬂ 2SI o
the dele of Ric bivtil,

(b) on receipt of g ccelarzticn made under clanze (P), the
Central Government shell, after rking such inquiry »s it
may deem fit with regard to the decleraticn nnd after crnel-
dering such evidencel. 1 eny, as mey he rdduced in cunpert

—l

- nf  the soid declaraidien, make an erder, zifhin 4 e entha

Ay e e e it

frem the date of ruc: declaratien, detertilnii,: Filc aste Af

“birth ~f such menber

Ih the casc of 2 momb‘gfgf the Bervice roferred tr in
sub-rule (3), or sub-rile (4) y ac the cace may be, win

. Fails te make a declardtion in recpect of the Aata AT hig

irth as required by suach sub-rule,; the Centrnl ©~verne-ont
'shall, after talking ipte account such evidence as irav be
available to it, and after giving $0ch weilher ™ a reacschablie
dVortunity of being-heird fsks an crder deteriithing the—
dete of birth »~f such niember, R ' M

e

‘Notwvithstanding anything crantained in this rule, nc date

of birth, other than tLe ante of birth decloarcd bv a member
of the Servics, shill be ncceptod ~r deternined, 3n ralatiny
tr such member except efter giving such memher o reassnable

obpertunity of showirg csusc againzst the prapesed actien.

Zvery date of birth éccepted, or detariined, under thig
Tule shall subjoct ta rule 16B, be final.
et N -:.:

" contd’..



@

-7 - -7 -
" 1978 Rules
‘;' ‘_.\..;.'.-OJ.JD'_' B
" 16~ A Accentonee of dnte of birib:

(1)  For the purpose of detersineiion of the dat. of
superannuation of a rmenber of the scervice, such
datc sn2]l be calculatod with refurence o the
gate cf h%u birth as accepted by the Central
S TTLA OV R A M e - . [

(2)  In relation of a porson apuvointed , after the

. commencement of the A)l Incie ‘ervicea( Death-
. ' cum- Retirement Benefits) Amendment Rules, 1971

(&) the Indian Administrative S:rvice under clause

: (a) or clause (aa) of sub-rule (1) of ~ule 4
of the Indian Adninisteative  Service ( Recruitment)
Rules, 19543 or

(b)

the Indian Folice 7:rvice urnd:r clause (;]) of or

or clause (a2) of sub-rul: (1) o "nle 4 of the K
Indian Poliece Zervice ( Recruitmont ) Rules, 198545 )
or i 5
(c) the Indian Foreod Sorvice wuier elause (a) or [
claure (2a) of sub-rule (2) o rvle 4 of the R
Indian Forest Service( Beerulinment) Rules, 19¢¢, ;
the dnte of birth a- acelared by suzh person In the :r-‘
application for reeruitiznt to the serviee shall be accepbzgd N P
by thz Central Gevernount as the date of hirth of auch purson, gh' :
'"" ) . K o/ ' ﬁ-’, 3
S - _ ; - - e ; ~rplice > 08 not
s (3) . Iu relatlon to a person o whom sub-ruie (2) d

apply the dnte of birth as pecord:d in th? service
boolt oF other aimilny oirieicl doc.amnt Wn;ntai?ud by
the concernzd gcvernngpF sta]l bg ch;ptwq P{ EJL
Central Government, es the dote ol Lirth of suve
pereon,

. The date of birth as acccpted by th: Central .
) Governrent shall not be subject to =ny gyt:rqtion except
whire 1t is esimblished fthrt o bhonn -f1c2 clzarieal
mistake bao been conmitted In gccnptlng the date of
birth under sub-rule (2) or (3"

contd...




9. It is manifest from the above that Rule 16-A (4) of
1971 Rules was applicable in regard to 'All India
Services officers who were appointeﬁbrior to 4-12-71.

4 v [
It had given an opportunity to the ,All India

A
Services Officers to make a declaration as to the date
of birth within three months from —eweh -commencement of

1971 second amendment rules. It also stipulated time

limit for the Central Government to pass an order in

M

regard to the samelafter an enquiry. But Rule 16-A(5)of

1971 rules lays down that in case where no such

declaration is filed, the Central Govt.shal%{ malee—an .

orde®- after taking into account such evidence as may be
available to it and after giving such a member Qreason—

able oppertunity of being heard, determine the date of

hivth of aich member. No time limit is fixed in regard
to the same. It is urged that it enjoins upon the
_Central Government - to make an .

OPppoinkd, prie G -

order determining the date ofrbirth of a memberkgnd the

same shallrbe taken as basis for ordering retiremenf on
attaining the age of superannuation. It is further con-
tended that when no such time limit was fixed for
determination of the date of birth, it is necessary for
the Central Government to make an enquiry and -determine
the date of birth when material is placed before the
‘Central Government to establish that the date of birth
as already noted 1is not correct%V But the learned
"addl.Solicitor General contended that as the applicant
hgd made the representation for the first time only in

1982, and as by then Rule 16-A of 1971 was deleted%nd as

there is no provision in Rulelé-A of 1978 amendment [l A2

corresponding to Rulel6-A (4) and(5) of 1971 Rules, the
applicant cannot claim that it is necessary for the
Central Government to determine the date of birth. It is

further urged by the learned Addl.Solicitor General that

v

t



Rule 16-A (3) of 1978 is equally applicable to direct
recruits appointed prior to 4-12-71 and hence the date
of birth as noted in the service register of the appli-

cant on the basis of the date of birth furnished by the

applicant in his application shall be treated asewkvyiia

. \(:_.QNS |
official, and the same cannot be corrected unlegszs there

A
is a «clerical mistake. It is also urged for the
respéndents that as no steps were taken prior to 7~7-78

in pursuance of Rule 16-A(5) nf 1071 Dunlac  +h~ -—--1c
cant cannot claim the benefit on the basis of sub-Rule

(5) of Rulel6—A oﬁ‘l97l Amgndment Rules.
10. The main issue§ that arises is as to whether Rule
16-A(5) of 1971 amendment rules confe?agny vested rightg
on All-India Services officers. The said sub-rule
states that the Central Government had to determine
thedate of birth of All India Services officers employed
prior to 4-12-71i,if he had not made any declaration
within the time stipulated in regard to the date of his
birth. It means that it is not a case where the date of
birth already noted in the applicant's service register
before 4-12-71 shall be taken as ﬁhe basis for passing
an order'in regérd to retirement on superannuation and
it is necessary for the Central Government to determine
the date of birth of such. All~India Services Officers.
It follows according to the learned counsel for the
applicant that it is open for the applicant to place the

necessary material available, at the time of enquiry for

N
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such determination and thus he had a valuable right of

getting his date of birth corrected if there was a

mistake in the original date noted and the right so

conferred cannot be taken away by the subseguent amend-

ment and if it has to be so held, it would be a case of

amendment with retrospective effect and as it adversely

affects the All 1India Services Officers the same is

violative of All India Services Act 1951.

11. If a rule 1is formulated with regard to the
A 2w AT

recruitment or determinati anertali ek

or any monetary benefit, the same will be effective from

the date on which it will come into effect. It 1is

ol okl bk

stated, that in case of amendment of recruitment rules,

the vacancies for promotees have to be considered on the

basis of the pre-amended rule, gimilarly in the case of

amendment in regard to seniority, seniority of those who

had joined the seniority unit prior to the date of

amendment in-regard—to-—wenioEiTw had fr ha Antoooo o

accordance with the pre-amended rules. If it is a case
of conferring monetary benefit, one will get it ffbm the
Crnad,
date of notlflcatlon eem&ng into effect unless it states
otherwise. There might be also a case where .the
notification may be issued for withdrawal of the
menetary benefit already given, Fe—is-stated—that—3f-it
Ls—a_case_oiknotification with regard to the withdrawal
is made retrospective, it is one of affecting the vested
rights i.e. the right already accrued in regard to the
benefit conferred prior to the date of suéh notification
and hence it is necessary to consider as to whether such
notification to the extent of retrospective effect is

arbitrary. Thus, generally in regard to the various

conditions of service, one can say as to whether the

Qamended rule or pre-amended rule is applicable for it

v



can be easily known as to whether the employee/officer
Cste Sy adh, _
has—got,a right before amendment or not. -
12. But g difficulty arises inregard to a provision for
determination of the date of birth of the
employee/officer. The date of birth of the
. . . meeiiy
employee/officer is malndty— important eaiy}\ for
determining the date of retirement on attainingtheage of
) N O ) . )
superannuation. In Feay cases 1t 1s one of importan€ for
fixation of seniority. It is also one of important, if
any age limit is fixed for eligibility for promction or
-———n el
for exemption fnr A ¢ . .
can - it be stated as—=a | right in regard to the
determination of date of birth accrues oy on the
alleged date of retirement on attaining the age of '
@ :
superannuation or it is ona:ﬁé;right which accrued on
the date on which one joined the service or the date on
which the provision is made, when no such provision was
in existence by the date when one has joined the
service. It is not proper to state that the right in
. . BCENLed
regard to determination of date of birth aréeses, only at
the time of alleged date of retirement on attaining the
age of superannuation for two vreasons: (i) Unless
thedate which has to be ®aken as basis is known ,one
cannot #®e issued an order in regard to the date of
retirement on attaining the age of superannuation. And
(ii) it is necessary to make an enquiry where the date
of birth as already noted in the service register is
challenged and such enquiry requires considerable time.
There is no provision to indicate when or within what
time before the date of retirement on attaining the age
He dodo o) Andvie
of superannuation as noted in the service register,has

to be determined. As already observed ,that—the time

limit for determination under sub-rule (5) of Rule 16-A

¥
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of 1971 Rules wasnot stipulated. So in the
circumstances it is just and p.roper to hold that &
right to get .thedate of birth of all-India service
officer§,had arisen on expiry of three months from 4-12-
71 for the all—Indiarservice officers appointed prior to
that datef when they failed to make a declaration in
regard to date of birth. Such a right cannot be taken
away/for proviso to Section 3(1) of All—India‘Sérvices
Act lays_ down that no amendment should be made with
retrospective effect if it is going to 'affect the
interests of All-India Services members;and an amendment
which had the effect of taking away the rigﬁtf?ggﬁn the
nature of éiving retrOSpective effect . for—the—amendment.
13. Sub-rule (3) of Rule 16-A 0f1978 Rules reads as "in

relation to a person to whom sub-rule (2) does not

apply, the date of birth és recorded in the service book
or other similar official documents maintained by‘the
concerned Government shall be accepted by the Central
Government as the date of birth of the person"
(emphasis supplied). Sub-rule (2) of Rule 16-A of 1978
rules is applicable to all-India Services officers
appointed on or after 4-12-71. So it means that sub-~
rule (3) of Rule 16-A of 1978 rules is épplicable to
both direct recruits and promofees who were appointed
prior to 4-~12-71,urged the learned Addl.Solicitor
General. But it wés urged for the applicant that as

there willnot be any official document in regard to the

. O""'\“j’ o,
direct recruits, if he is fresh from college, h?% birth
Coinm .
register &sh\notk treated as official document as

. contemplated under the said sub-rule, the#n it has to be
held that it 1is not applicable to pre-1971 direct
recruits,. But we cannot accede to the said contention

for the applicant for even the entry in regard to the

A
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date of birth in the . service régister made on the basis
of the date of birth as notea in the application can be
held as an entry in the official document,as submitted
by the learned addl.solicitor general. Thus, there are
no grounds to read the emphasised portion as refe%ﬁng to
only promotees prior to ;971} and that it 1is not
applicable in regard to the direct recruits prior to
1971. Further it may be noted that sub-rule (4) of Rule
16-A of 1978 is applicable to both direct recruits and
the promotees whethef éppointeé prior or subseqguent to
4-12-71. When there is no other provision in Rule 16-A
of 1978 in regard to‘pre—197l direct recruits and‘when
Rule 16-A(4) of 1978 makes clear that it is applicable

even in regard to pre-1971 direct recruits and when the

include pre-1971 direct recruits, we hold that Rule 16-
A(3) of 1978 is applicable even to pre-1971 direct
recruits. |

14. But as the said amendment in regard to the pre-1971
direct recruits cannot be held as valid in view of the
proviso to Section 3(1) of the All-India Services Act,

A=

1951, it has to be hed:d, that the said amendment of Rule
16-2(3)of 1978in regad to pre-1971 direct recruits has
to be held as invalid,and hence the Rule 16-A(5) of 1971
Rules continues to operate in regard to pre-197]1 direct
recruits. We do not wish to express anything in regard
to pre-1971 promotees as the sameis not a matter for
consideration in this-case.

15. In the above view/there is no need to consider in
regard to the plea of discrimination and hence we are
not adverting to the same for the disposal of this O.A.

4s we held that sub-rule (5) of Rule 16-A of 1971

X
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Amendment Rules continues to apply in regafd to pre-1971
direct recruits and as there was no determination in
regard to the date of birth of the applicant, it is
necessary to give a ‘difection to the responaents to
determine the date ‘éf birth of the applicant, after
giving opportunity to place the "necessary material

available with him. - Hence it ris not necessary to

consider in regard to the effect nf +h~ - -
v.o. @uy/91l on the file of DMC, Sholinghur, Tamilnadu.

As such there is no need to refer to the various
judgements reliedm updh fog both the sides: aﬁa it is
suffice to observe that the determination by the
A

respondentsp?e in accordance with the law..

16. In the result the respondents have to determine
thedate of birth of the applicant in accordance with the
Rule 16-A (5) of AIS (DCRB) Rules,l9§é as amended by
Second Amendment Rules of 1971. It is needless to say

that in case it is foun¢ that the date of birth of the

applicant has to be altered from 15-6-39 the necessary

correction has tn ha —m-a- <
the same has to be taken as basis for determination of

the age of superannuation c¢f the applicant .op—attaining
the—eage—of snperannuation.

17. Before we conclude, we are extremely thankful to

Shri M.Chandrasekharan, the learned Addl. Sclicitor

General for addressing his arguments in this 0.A. when
we expresséd, as per our order . dated 2li§_95 that "in
view of the importance of the case we wish to hear ‘the
addl.Solicitor General.

18. The O.A. is ordered accordingly. No costsy?’

n~S— }Kaa&gm}._——;ﬂ;;

(R.Rangarajan) (V.Neeladri Rao)
Member/Admn. Vice-Chairman

Dated the 22nd day of December, 1995.
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