27

{.q-F -
-®
%%j) IN THE CENTRAL ADMINISTRATIVE TRIBUNAL HYDERABAD BENCH HYDERABAD
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Betuween: ‘ Date of Order: 06,12.95.
D.francis Paul
«e.Applicant.
And
1. The Secrstary(Estt.),
Railway Hoard,
Rail Bhavyan,
— 2., The General Managsr,
* South Central Railway,
Railnilayam, -
Secunderabad,
.+sRE3pONdents,
? Counsel for the applicant : Mr.K.Sudhakar Reddy
e Coumsel for the respondents : Mr.0.Gopal Rao

~mAnd M.
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Dt. of Decision : 06=12-95,

CRDER

! As per Hon'ble Shri A.B. Gorthi, Member (Admn.) §

The applicsnt who was an aduvocate with 8 years

experience at the bar joined the railﬂﬁﬁ 3s Law Assistant

on 24-04-19634

At that time he wss sged about 32 years.

Having servyed the railuays for aver 25 years he retired from

service on 30-06-~1888, His claim ipn this 0A is that he is

entitled to the addition of S years to his qualifying service

in terms of Rule 2423-A of the Indian Railway Establishment

Code, Uulume-i;-(1973 Edition). The said rules rgads as under:-~

"2423-A (C.5.R.404~B):~ An officer appointad to a

service or pest on or after 1st April, 1968 may add

to his ggrvice qualifying for superaennuation pension

a
(but not por any other class of pension) the actual

peried not exceeding onaJ?éuFthof the length of his

sarvice or the acgtual peried by which his age at the

time of rscruitment exceeds tuenty-five ysars or a

period of Pive years, uhich.sver is the least, if the

service or past is one:-

(a) Por which post-gradluste ressarch or specialist
‘ )
gualification, or experience in geientific, techno-

logicsl or professional fields, is essantiél, and

(b) to which nandidates of more than twenty-fivs

years of age are normally recruited.

*gﬁgyigad that this conggssion shall not bs ggmissible
to any such officer unless his actual qualifying
service at the time he guits Government serviee is

not less than ten years.
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Provided| further that any such officer wha is
recruited at ths age of thirty-five years or
more may;, within a period of three months from

the date of his appointment, glect to forego his

rights to pension where under hs shall be gligible

to subsgribe to the State Railway Provident Fund

as a non-pensionable smploysa.
| .
Thers -is, hmdauer, s 'Note: below this provise which

| .
reads thUS:-|(1) "The eption once exsrcised shall be

! . N
Pinal" Sub-ﬂgle(z) bf Rule 2423-A reads thus:-
|

"The deﬁisinn to grant this concession under
| ' , _
this rule shall bs taksn by the Railuay Board

at thejtima of recruitment in consultation with

ghe UJ

1

ion Public Service Commission.”
2. The abovse que was amended, as can bg spen Trum uwis - =
Railway Ministry's le%taf No.F(E)ITI/76 PN1/12 dated 15-~11-76,

whereby an additianal)provism was added te the rule as under:.

"Drovided P&rther that this concession shall be
admissible $nly if ths recruitment rulass in respsct
of the said|sarvice/post contain & specific provision

that the s@%uica£;>¢ost is one which gapries the

benefit of phis rule,

Failway sarvant whe is rperuited at the

agb-o? thirty-five ysars of mors, may, within

|

a |period of three months prom the date of his

14

agpointment, glect to forgeo his right to pension,

_(2) A

whereupon hs shall be aligible to subscribe to
’ \t+e State Railway Provident Fund as a non-pen=-
|
s%onable smployee.

(3) Tﬁe optidn refarred to in Sub-Rule-(2), once

exercised, shall bs final".
| - :
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3. That the applicant had the profsssional experience

for a period shout 8 yesars gs an advocate before joining the
reiluays is not disputsd. The applicability of Rule 2423-A
of Indian Railway Establishment Code, Volume-~II is also not

in disputé.

4. The 1aarneﬁ;cuunsel for the applicant urges that

in terms of Rule 2423-A of IREC, Volume II zsiits stood prior
the

‘tmLamendmant in 1976, the applicant is entitled to the additien

of 5 yesars to his qualifying service. He contends that the
amendmant introduced in 1976 gannot be applicale to the
applicant who yps recruited in 1963. The language of the

newly added provisio makss it clear that it can haye only

of the Allahabad Bench of the Tribunal In 0OA.No. 181/31
(vijaya Raghava Napayan Us, Union of India & Others). In the.

said case the Tribunal took note of Rule 2423-A of IREC,Uul.Ii

a8 it gxiSted prior to its amendment in 1976 and held that the

applicant therein yho was initislly ppcruited as g Lay Inspector
on 20~12-1960  and who retired on‘af—12—198? was sntitled to the
adﬁantage undar the afore-said rule 2425-A.IREC,U01,II. The

is gimilarly situated

to the applicant in 0A, No.181/91 on the file of the Allahabad

_ Banch of the Tribunal. Lsarnaed standing ceunssl for the

respondents contended that in terms of Ruls 2423-4, IREC,Vol.II
as amendad the benefit of agqdition to qualifying sarvice uaulﬂ

be given only in pase the rgcfﬂitment rulas in respect of the?

. g o . ) —_~
said post pontéim: fa spacific provision that the servics gg)

tha poest is one whicWEarrias the benefits of this rulaes As no

such provision yas incorpeorated in the recruitment rulss yhich “E

existed at the time of ppcruitment of the applicant, the bensfit
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cf the rule ganneot bg given to thg applicant.

Se As regards the stand taken by the respondents, what

I note is that the issus of giuingigzze?it of added years

of ssrvice to specially gualifiad or experienced parsﬁﬁnel -

camé up for censideration before the III(:JPay Commission,

The commission aftar.EXamining<:::>Rule 30 of ccS(Pension)

Rules which is in pari materia with rule 2423-A of IREC,Vol.Il
observed thét "ths existing provision for givingjthe benefit

of agdmd years of service to specially qualified or exparienc:d_
‘pmsrsonnel appeinted to pests where thess walifications are
necessaTy in the public interest is salutary and should continus”.
The commission however, recommended that a suitable provision:
should be incorporated in the feleuant recruitmant ruless so that
the benefit is gutomatically ayailable te sll the candidetes

who are recruited in gpeoordance with the prauisians of the

rule s aﬁd it should not then be neceggary to take a decision

-y =~ -4 tha time of rmcruitment. The commissioen
a2lsp racommanded that in the adyertisement issued by the union

Public Service Commission for recruitment to such ssrvices and
posts it sheuld be mentioned that this bensfit would also be
available so that khe céndidates of batter guality spre attracted

te the Goverpment gprvice.

Be Accepting ' the above pegcommendations of Illi:)Pay
Commission the departments of government amsnded the réleuant
rulés,,such as CCS(Pension)Rules and Railuay Pension Rulas._
ﬂbviGUSly, the amendment will have no retrQSpactiQe applicatiah{)
whatsoever., Those who yare recruited prior to the amendment
when obviously the racruitment rules would not have a praovision
as racommended by ths Illrd Pay commission cannot be ganied the

benefit 6? agvantage zs yas then admissibls undesr the then releyant

rule s,
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7 In yiew of thé above, the OA desarves to be allowed
rand it is accordingly allowed with a direction to the respondents

to give the beme fit of ggdition of five ysars to the qualifying

. sarvice af the applicant and accerdingly reuiseg}his pensionary

benafits with eppe,t Prom the date of his ptirement and pay the
same within a period of four months Prom the date of communication

-~

of this order.

8. No costs,.

M-_ﬂi
(A.B. Gorthd)

Member(Admn. )

Dated : The 6th Dacember 1995,
(Dictated in Opesn Court)
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