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Counsel for the Resgpondents .o Shri N.R.bevaraj, Sr. CG5C &

Shri G.Parameshwara Rao,
SC for IA & AD
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C ORAMNM

Judgement -
(Per Hon'ble Shri'Justice M.G.Chaudhari : Vice-Chairman)
This O.A. and other cases in the batch involve a common
question of law for determination. Hence submlss;ons of the
learned counsel repreéenting respective applicants and the

respective respondents in the batch have been heard together.

The' following counsels argued on behalf of the applicants:
"Messrs. K.S.R.Anjaneyulu, K .Venkateswara Rao,
T.V.V.S.Murthy, P.B.Vijay Kumar, Krishna Devan,
S .Ramakrishna Rao, G.V.Subba Rao, M,P,Chandra Mouli,
Krishna Mohan Rao, N.Raman, P,Jaya Rao, V.Rama Rao and
V.Durga Rao. . '

On behalf of the respondents Shri N.R.Devaraj, Sr. CGSC and

Shri G.Pa}ameshwara Rao, SC for IA & AD addressed the argumen

2, The list of cases in the batch 1is set'out in the Schedul

appended to this judgement,
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3.'  The respective applicants are widows of Govt. employees
working under the respective respondents and who dled in harness
These widows are receiving family pension, Most of them however
have been appointed in Govt, employment in varying posts on
compassionate grounds and are working on-régular pay scales
and some were alfeady in service, They are receiving dearness
relief on their pay. ?rior to their~compassionate apﬁointment
they were being paid dearness relief on the family pension.
On their being appointed to the Govt. service (on compassionate
ground) the respondents however stopped payment of dearness
relief on.the family pension applying Rule 55A{i1) of the
CCS (Pension) Rules treating them ag re-employed penéioners.

This action is subject matter of challenge in these applications

4, Individual facts in the instant O.A;'(i.e., 306/94) may be
illustratively noted in order to understand the precise nature

of the grievance of the applicants,

5.  Smt, B,Ankamma (aﬁplicgnt) is thé widow of late B,Ranganna
Qho was working as Teléphone Operator and died in harness

on 31.10,91, Smt. B.nkamma drew family pension at Rs.575/- p.m
w.e.f, 1,11,91 and would have drawn the same @ Rs,375/- from
1.11,98 - vide the pension order dated 20.7.92 and authorisation
order~éated August, 199% (annexures 2 and 3)., She was being
pald dearness relisf at the bresc:ibed rate on the pension of
Rs,575/- until 28.11.92,. She_was appointed to Group 'D’

w.e.f, 28,4.92 on cempassiongte ground. ' Thereupon vide

PPO No,TDM/KNL/23 1sgued by the 3rd respondent payment of
dearness relief on the pension was stopped from 28,11,92. She
submitted~a‘representétion on $9,2,94 but the same was réjected.
Hence the . applicant has filed the instant O.A. on 11.3,94,

She seeks.a direction to the respondents to restore the
dearness relief on the family'pensiénafrom 28,11,92 and pay
the‘arrears, The principai contention is that Rule 55A(1i) is

discriminatory and violative of Article 14 of the Constitution

[3
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6. The fespondents have not filed counter., Hence the facts
V%
may be taken Aundisputed.
7. Facts in other 0.As are similar,
8, The question that arlses for congideration is as follows:-
Whether a widow of a Govt. employee who died in harness
is entitled to continue to get dearness relief on the
amount of family pension after her compassionate appoint-
ment in Govt, service? :
9, The applicant draws support to her contention that she is
entitled to get the dearness relief on the family pension
notwithstanding her compassionate,appointment ‘from the decisior
of the Ernakulam Bench of Central Administrative Tribunal in
Smt, E.Manickam Vs, The Postmaster, Tirur & Ors, reported in
1992 (1) SLJ (CaT) 589 (Annexure 5) .and followed by Hyderabad
Bench in 0.A.No.1116/93 decided on 13,9.93 (Smt. Neena Asthana
(Arinexure 6). |
10, The learned Standing Counsels for the respondents however
submitted that the law laid down by the Ermakulam Bench in

Smt. E.Manicham is no longer good law in view of the decision

of the Hon'ble Supreme Court in Union of India & Ors. Vs.

G.Vasudevan Pillai & Ors. 1995 Sc® (L&S) P,.396, which accordine
to thgh provides answer to the question under consideration

'8
and consequently the O.A, is liable to be dismissed.

11, Before turning to the above submission I would indicate
my own view on the point. In my opinion the answer to the
questioﬁ involved would require the folléwing aspects to be
examined,‘namely, |

(i) whether family pension paid to the widow on the deathmm

. . of her husband forms part of the pension of the
deceased or whether it is received by way of an
independent right conferred under the Rules and has ==
be 50 treated,

(ii) whether dearness relief on family pension is integra
part of the family pension or 1s different,

(111) whether compassionate appoint of the widow has to be
correlated to the gervice of the deceased Govt.
gervant, and

(iv) whether the expression re-employed pensiéner can
apply to a person in receipt of family pension so as
to attract éclause (i11) of Rule 55A of the CCS (Pensi
Rules, 1972' ' (as amended)?

.
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12. - The ﬁrovisions under the rules material for present
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purpose may now be noted. Pension is a retirement benefit,
Rule 5 of the CCS (Pension) Rules (hereinafter referred as
Rules) provides that a claim to pension or family pension
shall be regulated by the provisidns of the said rules where a
Govt. servant retires (etc,,) or dies—from the date of
mcurrence of the event, Rule 3(1){o) as amehded on 9.2.91
proﬁides that pension 1nc}udes gratuity but does not include

dearness relief. Dearness relief is defined in Rule 3(1) (cc)

to mean relief as defined in Rule 55A, The said Rule 55A was
inserted on 9.2.91 and defines dearness relief as relief

against price rise as may be granted to the pensioners and

family pensioners in the form of dearness relief at theArates
and subjéct to conditions as may be»speéifiéd by the Central
Government from time to time, '

13, -'Family pension® is defiﬁed in Rule 3(1)(f) to mean
Family Pension, 1964 admissible under Rule 54 but does not

{nclude dearness. relief, Rule 54 provides for Family Pension,

1964i8hb Rule 2 provides for payment of family pension to the
family of the deceased Govt, servant at the prescribed rates.
Under Rule 54{(14) wife in the case of a male Govt. servant
is treated as 'family'.
14, -The 0.M.N0.14014/6186-Estt(D) dated 30.6.1987 (Appendix 2
to CCS (Pension) Rules) issued by the Govt. of India, Dept, of
Personnel & Training shows that compassionate appointment
may be made of a son oF daughter or near relative of a
Govt, servant who dte; in harness leaving his family in
{mmediate need of assistance, when there is no other earning
member in the family.
15, The above noted provisions under the rules show that
thé benefits of family'pension payable and the compassionate_
appointment given to a widow of a Govt. gervant flow from the
service of the deceased Govt. serva?t‘nhq swﬁidnpwx'agﬁﬁi
Kt Yere bt ity W5 K Yeakh and é;t benefit is gongeguenki:
inhered by his widow or other dependant family members.

crossd
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During the life time of the Govt.servant there could not arise
any rith«to the same in favour of his family members. These
are not earned by virtue of any independant right created by
law. - These therefore have to be correlated with the 'Pension'
to which the Govt., servant became entitled, These cannot be
availed de-hors the pension. The object behind providing for
family pension and compassionate appointment is the same
namely, to relieve the family of a deceased Govt. servant
from-fhe great distress suffered by it as the sole bread earnes
has died and there is no source of-income for livelihood
{mmediately available, These are welfare measures introduced
by the State, |

In the instant case (addﬂn similar situations) the
applicant widow has been pa;d fgmily pension as also she has
beeﬁ-given an employment on compassionate ground, - Obviously
that was to provide her immediate means for livelihood.. To
that extent even the respondents have ﬁpt deprived her of the

family pension after compassionate employment was given,

16. The position as regards dearness relief has to be under-
stood in tg; context of the above considerations. The entitle
ment to .receive dearnes; relief_is not to be eqﬁated with the
righﬁ'to receive the pension/family pension., The definition
of family pension under rule 3(1) (f) therefore does not
include dearness relief'as part of family pension. It waé

on the recommendation of the IVth Central Pay Commission

that by O.M. dated 6.4.1974 the reljefhad been madé avallable
to Class II, III & IV employees. The recommendation was aimecdms
at protecting the pension from erosion on account of possible
increases in the cost of living in future. For that purpose
"All India Working Class Consumer Price Index is followed,

That is also'reflected'frem Rule 55A which refers to 1t as

relief against price rigse,

.....6
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17. When with the self_éame object of removing immediate
distress of the family,.;ompassionate apbointment is given
to the widow the element of corrosion in the value of the
rupee and thé.brice rise are taken care of by payment of
dearness relief paid on%the pay. That is fufther supplemented
by the amount of family pension which the widow continues to
receive, The two benefits are not to be taken as additional
sources of income by,wag of bounties conferred unrelated to
the object for whicﬁ these are g;ven. With the appointment
in service the element ‘of distress stands removed and with the
payment of dearness relief on pay the corrosion in value of
money and price rise a%e taken ca;e of.5 The claim of the
widows like applicant 58 sought would imply that her pay on her
appointment on a reqular pay scale ‘should be read as basic pay
plus -amount of family pension and on this total amountﬁgﬁﬂ
deamess relief shouldibe given, ' That clearly would not be
supportable if one has regard to ‘the basic cbject for which
these-wglfaré measureg have been introduced. The appointment
on compassionate ground itself is by way of a concession

as it is made available out of turn under special rules and

not under the regularjrbcruitment rules and in given cases
after giving relaxation to widows in educational qualification
(See para 4(d) of 0.M. dated 30.6.87). |

18,  Rule 5 of Pension Rules regulates claims toc pension angd

\
family pension in accordance with provisions of the said rule
f
Rule 7(2) lays down that a Govt. servant who having retired
on superannuation or[retiring pension shall not be entitled t
.. ‘ i . :
a separate pension or gratuity for the period of his re-
|
employment. Rule 55%(11) s0 far material is in following te
5(11) If a pensioner is re-.employed under the Central...
GoVEeens he shall not be eligible to draw dearness
relief on' pension/family pension during the period
of such employment.“
This provision was igserted on 9.2,91 as already noted and
it is pertinent to nFte that simultaneously Rule 3(f) was

substituted to excluﬁe dearness relief from definition of

.[
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family pension. When it is realised that dearpess relief was
provided with a view tb off set price rise consistently with
the object of providing family pension to a widow (Family)
in distress and that is otherwise taken care of by providing hen
a regular source of livelihood by giving her employment togethemn
with dearneés relief on payg-the limitation placed by
Rule 55A (1i) appears logical and reasonable, The challenge
to its validity therefore cannot succeed. It is not possible
to see how discriminatory treatment can arise or violation of
Article 14 caﬁ‘be spelt out, A re-employed Govt, servant would
stand on par with other Govt. servants and no question of
differential treatment can arise, Similarly, a person
appointed ip service would no longer be similar to an unre-
employed pensioner., It is argued on behalf of the applicants
by the learned counsels that family pension is not granted
to the family of the deceased Govt, servant solely as a welfare
measure but also in consideration of service rendered by the
Govt, servant during the period which he was in service and
relief on pension being an adjunct of p&nsten)rule 55A (it)

ought to be construed as unreasonable and violative of

_Article 14, This argument ignores difference between un-~

reasonabieness of a provision and where 2 provision results in
discrimination. Both these grounds however do not arise

as discussed above,

19, What however is argued by the learned counsels and which
has ézziigi substance is that Rule 55A (ii) sbeaks only of a
pensioner who himself is re-employed and a widow not béing

the same person who is re-erhployed the provision does not applym
to the widow and therefore there is no bar arising under the
Rules against'payment of dearness relief on family pension
which she is otherwise enﬁitled to receive under the relevant
provisions in the rules and therefore the respondents are not
right in applying the said rule to the applicant - widows.

At the first blush the argument appears attractive but it

cannot be sustained.sn Asthen pemdiny
: .----.8
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It {s true that the Penéion Rules do not define 'Pengion®
as inclusive of 'family pension'. Likewise Rule 554 (ii)
speaks only of a 'pensioner! whb is re-employed and does not
contain the words 'a pensioner™ or *a .family peﬁsioner' 80 as
to include family pensicner under the 1imitétion contained
therein. That i3 why the concepts of family pension and
compassionate appointwent have to be understood in the context
of the object in providing them and ﬁpon aﬁénalysis of the
same it must follow that in as much as these benefits/con-
cessions are integral part of m
£ thg pensioner namely the deceased Govt. servant and would
not arise independently thereof the expression 'Fensioner’
occuring in the rule must be given an expanded meaning so as
to include within its ambit a 'family pensioner'. With this
position the limitation contained in Rule 55A(i{) would be

attracted and the conclusion is inevitable that the applicant/

- has/have no right to claim dearness relief on family pension

during the period of her/their re-employment,

20. In the decision in Smt. E.Manickam {supra) of the
Emakulam Bench of C,A.T, it has been held thaﬁ family pehsiOn
'cannot bhe considered as an ex-gratia payment or a bounty
and it is a property earned by the recipient and its deprival
either in part or in whole without observing the due process
of law has to be struck down as unreasonable and unjust.

This view implies that dearness relief on pension has to be
treated as part of family pension which in turngis property
and therefore Rule 55A {i1i) {s unreasonable and unenforceable.
I have indicated my own view upon the scheme envisaged by the
rules which is not in cpnformity with this vieﬁ nor I can
ignore the difference between deprivation of a right and mere
suspension of the right (assuming it {s a right) on reasonable
grounds for a certain duration namely employment (whigh in the

context amounts to re-employment of the pensioner),

21. In Meena Subramanian (Mrs.) & Ors. Vs. Union of India & Or

of the Madras Bench of C.A.T, (1992) 20 ATC 58%’sim11ar view

.40.09



T
‘ .

G

-5 -

as taken by the Ernakulam Bench has been taken, It is held

that deamess relief cannot be treated as different from

pension. It has .also been held that there is inconsistency
between clauses (i) and (ii1) of Rule 55A and in view of the
purpose of the relief i,e,, of offmgetting the eroding value
of rupee and preventing fall in real vaiue qf pension and to
restore pension to its original valﬁii???) of Rule 55A
introduced unconstitutional discrimination and therefore is
invalid. To myrmind the position of an employed widow and
a widow who {s not employed makes all the difference and
whereas in the laéér instance deprival of dearness relief
would be 5ad &nd unconstitutional but in the former instance
it may not necessarily be so. The décision further says thus:
"If the Government does not want to extend two benefits
to widows of Govt, servant, it is open to them either
not to give compassionate employment to the spouses
getting a family pension or to provide that family
pension will be suspended during the period of com-
passionate employment., But once pension 1s allowed
to be drawn, dearness relief should be paid along with
it, otherwise there will be only a part payment of
pension in real terms."
22, With respect, family pension and dearness relief being
two separate segments - one being property avallable as a
right and the other being a benefit conferred in addition to
that right and when that benefit is transaformed in the relief
granted on the pay received on employment there is room to |
take the view that dearness relief mav be validly suspended.
Once again thé position would differ where the widow is
employed and where she is not. ‘Thé first category may be
possible to be treated differently. Moreovér when the
observations imply that it is open to the Government efther
to deny compassionate appointment or to suspend the family
pension itself during the périod of employmeﬁt it {s not easy
to understand as to why the Government could not sugpend
only the dearness relief leaving ;;:i;e family pension
even after providing employment and dearness relief on the pay.
It would not therefore appear that Rule QSA'(ii) 1s unreason-
able or unconstitutional,

‘..‘..10..
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23, Similar view as taken in the above decisions has been
taken in Mrs. Usha Sharma Vs. Union of India by the Jaipur
Bench of C.A,T. 1994(2) CAT F.101, It has been held that
there is no provision for withdrawing the relief which has
already been granted under the rules and it will be a case
not of dearness relief but of withdrawal of a relief already
granted from the future date, i.e., from the date of employment
of the wife and that is not permissible under the rules,

Following thg decisions of Madras and Ernakulam Benches,
this Bench (Hyderabad Bench) have earlier allowed some 0,As
including 0.A.No,1116/93 (Smt. Neena Asthana) which was decideds
on 13,.9.92 (supra). | ,
24, 'The learned counsels for the applicants heavily rely
on the above noted decisions. All these décisions are rendereds
by larger benches (division benches) and have taken a consis-
tent view, Hence judicial propriety demands that I should
follow them particularly the previous decisions of this Bench
which with respect are binding upon me. However, even so
I am unable to grant relief to the applicants in these 0.As
having regard to the decision of the Hon'ble Supreme Court
in‘G.Vasudevan Pillai's case (supra) as that is binding upon mem

notwithstanding the earlier decisions of the Tribunal.

25. The learned Standing Counsels drew my attention to the
decision of -the Bombay Bench of the Tribunal in Smt; Sunnabi
Vs. Union of India & Anr, 1995(3) CAT P.519 wherein after
noticing the cidses rendered by dlfferent benches of the
Tribunal including those referred to hereinabove it was held
that the 0.A. was llable to be dismissed following the decisior
of the Supreme Court iéiVasudevan Pillai's case., It has also
been noted that aithough the Supreme Court has not in terms
overruled the decision in Meena Subramanian’s case it impliedl
stands overruled. I am inclined to adopt the same course

injthe instant applications,

.Q.I.ll
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26, In G.Vaéudevan Pillai's case ( 1995 SGC (L&S) 396 )
the Hon'ble Supreme Court was dealing with the question:
whether denial of Dearness Relief on family pension

on employment of dependnats like widows of the ex-

servicemen is justified or not?

alongwith the question.
whether the decision of the Union of India not to allow
Deamess Relief (DR) on pension to the ex-gervicemen
on their re-employment in a2 civil post 1s in:accordance
with the law or not?
Their Lordships have held that the denial of DR on pension/
family pension in cases of those ex-servicemen who got
re-employment or whose dependants got employment is legal
and just. The learned counsels for the applicants submitted
that the decision having been rendered in respect of
ex-servicemen it may not be applied to civilians as are
concerned in the present cases,
27. It is not possible to agree, Discussion in paras 2, 3
and 4 of the judgement is of general application and takes
ln its sweep civilianz and indeed the position of
ex-sServicemen 1is discussed in subsequent paras de-hors
clause (ii) of Rule 55A, However no opinion has been
expressed on -the point whether DR is or is not a part of
pension and whether pension being & right available to a
retired employee and DR being a part of pension, right to
receive the same could not have been infringed merely because
the incumbent sought re-employment to take care of the
hardship which he migrt have otherwise faced after retirement,
Even so it has been observed as follows:
"even 1f Dearness Relief be an integral part of pension,
we do not find any legal inhibition in disallowing the
same in cases of those pensioners who get themselves
re-employed after retirement, 1In our view this category=
of pensioners can rightfully be treated differently
from those who do not get re-employed; and in the case
of the re-employed pensioners it would be permissible
in law to deny DR on pension in as much as the salary
to be paid to tpem on re.employment takes care of
erosion in the value of the money because of rise in
iy prices, which lay at the back of grant of DR, as they
get Dearmess Allowance on their pay which allowance

1s not availablle to those who do not get re-employed.”
(Para 8) .

see, .12
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Para 10 of the judgement deals with dénial of Dearness Relief
on family pension on employment og dependants like widows
of the exmser§1cemen, In that connection it is held as

follows:

"This decision has to be sustained in view of what has
been stated above regarding denial of DR on pension
on re-employment in as much as the official documents
referred on that point also mention about denial of DR
on family pension on employment. The rationale of this
decision 1s getting:of Dearness Allowance by the
dependants on their pay, which is drawn following
employment, because of which Dearness Relief on family
pension can justly be denied, as has been done,"
28, . It is pertinent to note that in the context of DR
on family pension thelir Lordships have used the expression
‘employment' and not 're-employment'. There is therefore
ne room left to take the view that since compassionate
considerations merely precede the employment of a dependant
but once appointment 1is madé it stands on same footing as of
regular appointment and may not be correlated with the pension
of the deceased in the hands of the widow in the shape of
family pension or that in that senée she is not 're—employéd'
pensioner and therefore DR on family pension cannot be
suspended on employment being given to the dependant or during
its currency.
29. The learned counsels for the applicants submitted that
still discrimination arises by application of clause (ii) of
Rule 55A, They argue that where a dependant other than widow

such as son/daughter of the deceased Govt, servant is appointed

on compassionate ground while he gets Dearness Allowance on

his pay yet the widow continues to get Deamess Relief on
family pension. and thus a widow who is employed on compassionat.
ground is treatedlunreasonably when the Dearness Relief

1s suspended during her employment and that amounts to
discrimination and therefore clause (ii)‘of Rule 55A cannot be
applied to such widows violating Article 14 of the Constitution.
There appears great force in fhis arqument, The anoﬁaly

would appear to result in discrimination. However, with respect

...0013
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it is not o@eﬁ to me to act on this premise having regard to
what has been held by the Supreme Court {in G.Vasudevan '
Pillai's case).
30, The learned counsels next submitted that the vires
of the provisions contained in Rule 55A (1i) were not subject
matter of decision in'G.Vasudevan Pillal's case ahd as in the
instant application (0.AN0,306/94) these are challenged
it is open to the Tribunal to strike down the said provisions
as being discriminatory, unreasonable and violative of
Article 14 of the Constitution. I do not agfee. The
observations in the judgemeﬁt(of the Supreme Court)‘as'already
noted support'the validity of the provisions and therefore
it is notlepen to take a différent view.
31. Thus as the mattérsisténd at this stage I hold that
having regard to the decision of the Hon'ble Supreme Court
in G.Vasudevan Pillal's case the 0,As are liable to be
dismissed. That is more so because the decisions of this
Bench in 0.A,N0.1116/93 (Annexure 6) (referred earlier also)
and 0.A.N0.1117/93 have been stayed by the HOn'ble Supreme
Court in SLP (Civil) Nos.8455-56 of 1994 by order dated
11.7,1994, Similarly Supreme Court has been pleased to grant
stay in SLP (Civil) No.10927/94 preferred against the decision
of this Bench dated 21,2,94 in 0.A.N0.177/94 and to 1issue
notice by order dated 19.4.9%6 in followiné terms:
| "Issue notice for final disposal on the SLP requiring
the respondent to show cause why the matter be not .
decided in accordance with the decision of this court
in Union of Imdia Vs, G.Vasudevan Pillai."
SLPs are also pending against some more decisions of this
Bench as well as other Benches, That shows that the question
is treated as concluded by the decision in Union of Indla Vs,
G.Vasudevan Pillai, |
32, While dismissing the applications it may not be ov;rlooke
that some points argued by the learnmed counsel for the
respective applicants may be open to be canvassed in the
pending Special Leave Petitions in the Supreme Court.
esessld
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Hence in the event of the Hon'ble Supreme Court being pleased
to take a view which may leave it open to grant relief as
prayed by the applicants and the applicants may not be put to
disadvantage by dismissal of the 0.As, I propose to give them
liberty to seek review of this order. No useful purpoée

however will be served by merely keeping these O.As pending.

33. Hence following order 1is passed:
Order. |
(1) G.A.N0,306/94 and all the O.As listed {n the Schedule
hereto are dlsmissed with no order as to costs
subject to following clauses:

(11) In the event of a decision being rendered by the
Hon'ble Supreme-Court in the SLPs presently pending
against decisions of this Tribunal on the point
involved herein upholding the restoration of
Dearness Relief on family:pension to widows employed
on compissionate grounds the applicants in this
batch of cases will be at liberty to seek 1ndividua1
ly review of this order if so advised provided it is
promptly filed. The applicants will also be at
liberty to seek.condonaticn of delay in filing the
review petitien, This airection however shall be
subject to such orders as the Supreme Céurt may be
pleased to pass. | -

(111) This operative o;dér shall govern O.A.No;306/94
and also shall be recorded on each O.A. 1n the list
{n the Schedule and each 0.A. shall be treated as
separately disposed of for all purposeqkhyahﬂhknféﬂ
(1v) A copy of this ofder shall be placed separately
| on record of each O.A. in the list in the Schedule
annexed to this order.
34, O.A No 306/94 is disposed of; together with 0.As listed ¥
schedule annexed hereto which alsd stand disposed of in terms
of this order. 424;;§%%;,4£j;&034
'- (Schedule follows) }.G .Chaudhari

Vvice-Chalirman,
Dated:|®,2.1997. ?ﬁ,n
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