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CENTRAL ADMINISTRALTIVE TRIBUNAL

HYDERABAD BE:CH HYDERASBAD.

» ORIGINAL i PPLICATION Ho.\ M OF 1004
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provisions contained in the Adn&nistrative Tribuwhal (Procedure) Rules,

1987.
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Scrutiny Officer. ' Deputy Registrar(J) -

)



11. Have lagible copies of the ann@xures duly
nttested heen filed?

12. Has the Index of dorumerts been. leed and 7
paglnatlon don? prnpprly7 ‘

.13+ Has the app¢1cant exhaustcd all avallab e 7
remedles7 , . ‘

a A

Br reTM l »seen nade’? '

15. Have requlred number of envelopes (file 51ze)

bearing full address cof the r@spondeﬁ:s been
flled7

16, (a) Whather the reliefs sought for, arise out
.of sihgle cause of actlon7 :

{b) Whether any interim relief is prayed forz
i

‘17, "In case an M.A. for cord o tion of delay. is. .

e bdlad LS.&@us&ppoEteﬁ Py ANTEFFIdAVIE of the‘

apD]Jﬂan+7 ‘ N
P U T A P P A o ok SLoe o

et e e e A g N T AT nr

y‘h

b

%

PO P e R e

g, Nhe+hnr this case canbe heard by olngle Bench? ?%

12. any other point?

20. Rpsult of the Scrut;ny w1th initial of the
scrutiny  Clerk. .

Section OfYT rer J o ¢

2epaty Reclistrar

REGISTRAR

-



Applicant(s). .t . .. o . . . ... D

'R@Spondeﬁt(5)54;5&“ég2%'<) an Y rJED’ukré_éag?

CENTRAL,

" HYDERABAD BENCH .» @ -

MINSTRATTVE TRISINAL.. i

oy

AT

b s Diary No.

:

A matleee,

...... AT apgfecoen feta

Nattire of grievance..f%??fffﬁg?f?ff.%Aau%Hd“44”

F(Nb.

lu.Has the impugre d ordears origiml/duly atte—

of applicants......... |

CLASSIFICATTON

Report on the scrutiny of Application

' Date df‘PreééﬁEatién.,.{;....

No.of'réSandepﬁs.,,.;z,..n..

------

'.%-.S%JCLL [SWER T3 Y S, -.‘- v e AN e o W)

for Rs.50/-72

sted legible copy been fileq?

2

,,,,,,,,,,,,,,,,,,, LR LR TS Fi
o .. . [ -
1
DT . . . - . . . L. - - > - r' ‘_-' i —'Lh» y
- S D T R e by
1. Is the application in the proper formz. -
) oo ‘ ’ . . - W
(Three complete sets in paper books form ;(
in two compilations)
2. Whether rname, description and address of
-all the parties been furnished in the (7 i
cause titlez .
3y (a) Has the applicatiun been duly s igned
and verified?
,)‘ (b) Have the ceples heen duly sigmed? S _ s
(Q);HaVG‘sufficiemt namber of copies of
the applicat ion beanffilaqz H
1
4. whether all the ® cessary parties are
impleadeds S v
5. wWhether Englisih translation of document s
in a language other than English or Hingi -—
* been filedz
5.7 Is the application in time? 7
{see Section 21)
7. Has the Vakalathname,/Mems: of.appearan:e/ 1
authorisation been fileg? -
€. Is the application maintaimable? :
(U/s 2, 14, 18 or U.R. 8 etc.) 'ﬁ
9. Is the application accompanied by TPO/DD %

Contd.e.avenn.,

- "
[

N

Sa. em————

g

L ¥4



CENTRAL ADMINISTRATIVE TRIBUNAL
HYDERABAD BENCH

INDEX_SHEET

oA Fo. \_ftr\"\\ of 199

CAUSE T ITLE hﬁ \\QN\ O\KQ\\\

®©.

M—.\g e DN DodeeCy

W ESNCT G D6

-;51'._";« Descripticn of documents. page No.
‘1. Original Application \\ﬁs\
2. _MATERIAL PADPERS. lﬁ: N
3. Vakalat \
4, Objection sheet \
¥ 5. - Ypare Copies =
6. - Covers. o g ‘%
- . . R SN |
;
I ! . .
. "} o ; S ',_-,.[ .




ﬂfﬁwwﬂ*&%%"ﬁﬂw#/iﬂw%u&ﬁ:wue{jwa ietthmints i
7 A A Dee 76 gorol 5 /w; | . |
- Jo b @ﬂwwdﬁw

IV “Ht CENYRAL ADMINISYRATIVE TRIBUNAL : ADD.L‘.i‘iONAh BeNCH WW”“%

SIS s AT HYDERABAD. e
— :
¥ SINGLE MEMBER CASEO .4 Kow X h-\Yof 199_5_4’4 , | DEEEB}C
A Between :

A Mallaiah) ce s ﬁpplicant

and

Uunion of India, Kep. by 1%szk\7§>:;53
Secrefary, tinistry of Defﬁnce o
New Delhi., and 2 Cthers ‘%% h’)*"

s s

e« Respondents

MATERIAL INDEX

- et e W = wm m mw e mw mm wn W wm = e = @8 md mm em e e A MA em 4 me em mm e = wm

S.lo Description of the dcocument. Page Nos.
1a Original! Application. 1 to b
- 2, Lr. No. DLRL/EBRS/AN/669 dt. ~B~i976 6

of the Director, DLRL, Hyderabad,
Flacing the applicant under suspension.

o Representation dated 10-2-1995 of the 7
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In THE CENTRAL ADMINISTRATIVE TRIBUNAL : ADDiTIONAL BENCH

‘AT HYLERABAD.

0vhaio. thCN_rf 199

Between T

A Mallaiah, R veo Applicaﬂt--
and

Union of India, Rep. by its

Secretary, Ministry of Defence,
New Delhi. and 2 Others., «+» Respondents

CHRONOLOGICAL EVENTS
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1971 Applicant appointed as Tradesman Hate. 2

Applicani subsequently promoted as Fitter.

7-8-1976  3rd respondent placed the applibant 2
L under suspension. ‘ '
28-2-1989 EHon'ble High Court of Hajasthan (<aipur -

Bench)passed orders in Kan Singh V/s state
‘of Rajasthan, reported in 1989{4)SLR-
page T65. :
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Stetion : Hyderabad.
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APFLICATION UNLER SECLION 19 OF THE CENTRAL ADMINIbTRAPIVE
TRIBUHAL ACT.

bate of Filiﬁg H
of

bDate of Receipt 3

By Post 1

: Reglstratlon H

Signature :

Registrar :

IN THE CkNTRAL ADMINISTRATIVE TRIBUNAL : ADDITIONAL HENCH
AT HYDERABAD. I
O.A.Nb.\“?f\]of 19%- .
Between :
Le Mallaiah, S/o {late) Narsaiah,
dead _sbout : 50 years .

Chandrayanagutta Lines, ’
Hyderabad~ 500005. . ' ses Applicant

Versus

B Union of india, Rep. by its

Secretary, Minisiry of Defepce,
New Delhi.

2, The Scientific Adviser to the Minigster
of Defence & Director General Research &
Development, Directorate of FPersonnel,
Ministry of Defence, DHQ FO NEW DELHI-11.

3« .The Director’
Defence Electronics Reseqrch Laboratory,
Chandrayanagutta Lines, Hyderabad-500005. +s+ Respondents

DETAILS OF APPLICATION :

f.. .fﬁrticularé.of‘ggplications :
(i) Name of Applicant : Ao MALLATAH
FITTER, DLRL, Hyderzbad-5.

{ii) Description and office
in which employed:

DLRL, Chandrayanagutta
Lines, Hyderabzd-b

- (iv) Address for service © Mr. XK. sudhaker Reddy,

: of all notkces. . Advocate, H.No. 2-2-1132/5.
' ' New Nallakunta,
Hyderabad - 44

(iii) Office adaress 3

= pallate
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2. Particulars of the Respondents.

(1) Name and designation of the t  As mentioned in the
. .. respondents. cause title.
(ii) oOffice address of the : ~4 Qe
. re spondents.
,{iii) Address for service of : ~dow

all notices :

5+ Particulars of the order against
which application is made :

! Na N
Tod) Date

(i) Passed by :

(ii1) Subject in brief : To direct the respondents .

' t0 grant annual grade increments
tc the applicant from date of
his suspension and continue %o
grant till the case is finally

disposed.
4., Jurisdiction of the Tribunal :
. +tha +h bhhiant metdamm $o oces sl
du¢¢9328uigﬁl%fant deg{ GRaL under geé%lgp 14 -of the 4ct.

5 Léméiéiiga :

The applicant further declares that the appiication is within
the limitation prescribed in Section 21 of the‘AdministrativevTribunal
Act, 1985,

b,  FACTS OF THHL CASE

- (i) ' The applicant herein is an enployee of the Defence
Electronics Research Laboratory, Chandrayanagutta Lines, Byderabad. °
He was tirst appointed as Tradesman Mate in 1971 ahd subsequently

promoted gs Fitter.

(ii) The 3rd respondent herein kept the applicant under
suspefision on 7-8-1976. The applicant is being paid subsistence
allowance. It is humbly submitied that the respondent are paying
subsistence allowance at the rate of 75% of paye The respondent
did not grant any annual increments from the dafe of suspension ie.,
on 7-8-1976. The applicanf is due for increments after 7-8-1976
that is the date of suspension during December 76 and every year
thereafter. An order of sugpension is not an order imposing punish-
ment on . a person found fo be guilty. It is an order made against
him before he is found guilty to ensure smooth dispogal of the
proceedings initieted against him. Such proceedings should be com—
pleted expeditiously in public interest and alsc in the 1nterest of

the government servant conceérned. The conirsct of service gubsists

o llirs
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.‘durlng the period of suspension and an employee remains in service

and he is éntltled to all beneilts of service, even though he is
not expeeted 1o work during the perlod of suspension. Subsistence
allowance is paid by tﬁe goverhement so that the governmeﬁt servant
agaiﬁst whon an order of suspension is passed on accounf of the

pendency of any disciplinary proceedings or a criminsl case insti-

“tuted against him, could maintain himself and his dependants, until

the departments proceedings or the criminsl case, as the case may be
comes 1o an end and the appropriate'orders are passed against the
gCVernment servant by the govermment regerding his right to continue
in service etc., depending upon the tinal outcome of the proceedings
instituted against him or the trial'of the case. A Government
Servant cannot engaged himself in any other activity to earn his
bread during the period of suspension. The amount of sﬁbsistence
allovance payable to the government sérvantAconcerned shouid there=
fore be reviewed from time to time where proceedings drag on for a

long time, even though there mey be no express rules insisting on

such review. In coing so, the authority concerned no doubt has to

take into account vhether the govermment servant 1s in any way res=—
ponsible tor the undue:delay in the disposal of the proceedings
initiated agsinst him. The rules guoted above do not envisage that
the applicént will not be entitled to any annual grade increment .
which is due to usual course. The annual grade increment shall
ordinarily be drawn #x®% as matter of course unless it is withheid
by a specific order. Stoppage of snnual grade increment is itself
a minor penalty as provided under Rule 14 of the CCS (CCA) Rules,
1965 and therefore, if a government servant who is suspended is
denied the annual grade increments it will amount to a penalty
without any determination of his guilt. :

(1ii) The applicant herein submit that he is still under
suspension” for a prolonged period of 17 years and the matter is

pending with the department in the process of enaulry. The

authorities reviewed the position only once and 1ncreased the

subsistence allowance trom 50% to 75% after prolonged reriod of
suspentsion as the authorltles did not attribute the delay to&he

applicant.

{iv) The applicant further submits that after passing the .
suspendioh order dated 7-8-1976, annual grade increments fell om

during December 76 onwards every year but they were not allowed to

.the petitioner and were not added to his pay for calculating the



subsistence allowance. The petitioner further asswkrt at no
order of stoppsge of anmial érade increments have been passed by
by the Government and still, the annual grade increments have not
been taken into congsideration while determining the applicantsJ
subsistence allowance. The petitioner made representations to

which he ultimately not received any reply. The action of - the

.respondent is bad in law in view of the submissions made earlier

and also 1nv1ew of the decisions of the Hon'ble Courts 1nclud1ng
Hontble Supreme Court of India in several décisions. 1In a latest
Jud gement of the Rajasthan High Court, Jaipur Bench, the Division
Bench of the Hon'ble Court in KAN SINGH versus State of‘RaJasﬁhan
reported in 1989(4) SLR-page 763- held that sboppage of annual
grade increments while under suspension will amount to penalty
without any determination of his guilt. The Hon'ble judges relied
upon severaldecisions rendered by other courts including the
Hon'ble Supreme Court of india, while passing ‘the order, Hence,

the present application is flled.

MAIN PRAYER :  In the interest of justice ¢he Hon'ble
Trlbunal may be pleased to direct the respondents herein t6 grant
the appilcagggi*the annual grade increments yhich fell due Bm
during December 76 and thereon and tix the pay of applicant in the
revised scales basing on the pay so raised and contlnue to grant
annusl grade 1ncrements from December 1976 in the rev1ged sCales
and pay all the arrears and to pass such other order or orders as

this Hon'‘ble Tribunal deems fit gnd proper. .

8+  INTERIM PRAYER : The applicant prays that this Hon'bie

Tribunal may be-pieased to direct the respondents to pay the sub-

sistence allowance of the applicant in the revised scales after
raising  the pray to the present stage Irom now onwaras pending
dlSpOsal of the O.A. and pass such other order or oxders in the

1nterest of Justlce.

e Details of the' remedies exhausted : The applicant submitted

2 representation dated 10 Feb 1993 and no reply received.

10. Matters not Dendgggg with ény other court : The applicant

further declares that the matter regarding which this application
is made is not pending before any court of law and any other gutho-
rity or any other Bench of Tribunal.



11. Particulars of Postsgl Order in respect of the

application fees : £.P.0 !B C./D.D.Ramoved

. (i) Number of Indian Postal Order :_6 '?Eﬁi ’)(}935}%\ IE

' (ii) Name of Issuing Post Office ¢ - 7 OFJQJL(D
(iii) Date of Issue of Postal Order : —7 Y [S‘JL?}X
(iv)” Post O0ffice at which psyablé H

12. Details of Index @ An index in duplicate contsining the

details of the documents to be relied upon is enclosed .

13, List of enclosures :

‘laﬂﬁLL;r-

Signature of Applicant.

VERIFICATIOR

) : I, Ae MALLAIAH, son of (late) Narsaiah, aged about 50 years
Occ : Fitter, Defence Electronics Research Laboratory, (DLRL),
Chandraya,nagut%a Lines, Hyderabad~ 500005, do hereby decié,réé and

© verify that the contents in para 1 to 13 are true to EEy my know-
tedge and beiief and believe the same to be true and I have not

suppressed any material facts.:

G:ﬂyi--4@adZLcuuﬁv

Counsel for Applicant. - Signature of Applicant.l

Place : Hyderabad.

e

To

The Registrar, Central Administrative Tribunal,

Additional Bench, Hyderabad.
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GOVERNMENT OF INDIA
Ministry of Defence,
DEFERCE ELECTRONICS RESEARCH LAB
Chandrayanagutta Lines,
HYDERABAD~ 500005.
No. DLRL/PERS/AM/669 Dated : Tth dugust 1996
CR D ER

WHEREAS a disciplinary proceedlng agalnst Shri. A.MALLALAH
Pitter (T/No.369), Defence Electronlcs Research Laborato:y, Chan-

drayanagutta Lines, Hyderabad, is pending.

Now, therefore, the undersigned in exercise of the powers
conferred by sub-rule (1) of Ruie 10 of the Central Civil Service
(Classification, Control rnd Appeal) Rules 1965, hereby place the

said Snri A. Mallaish, Fitter (T/No. 369) under suspension with

P IOTORE S Lo 4

it is further ordered that during the period that_this

order shail remain in force the Headquarters of Shri. 4. Mallaiah,

S e

R
Fitter {T/Nc. 369) should be HYDERABAD and the said Shri. A. Mallaibh
shall not,leave tne ﬂeadquarters without obtaining the previoﬁs

permission of the unﬁersigned.

Sd/ -
Director
Defence Electronics Research Laboratory
Chandrayanagutta Lines, Hyderabad -4
To (v. Narayansg Rao)

Shrie. A. Mallasish, Pitter (T/No. 369)
MED, DLRL, Hyderabad. .

.Orders regarding subsistence allowance as admissible to

him during the period:of suspension will be issued separately.

// COFY //



Fron As Mallaish,
- . Houge No. 19-1-981,
Gollakidiky, Hydercbad— 264,

-

Tor

Phe Director, : )
Defence Electronics Research Laborato:y,
Chandraysnagutta Lines, '
Hyderabad~- 5

Sub :- Grant of Annual Grade Increments during
Suspension - Heg

Sir,

I, the undersigned beg to state and submit the
following few iines for your kind consideration and necessary

gction.

Sir, I was suspended on 7-8-1976 by the virector, DLEL,
Hyderabad and I am being paid subsistence allowance of 7o% " ~
evefy monthe. I have not granted sny annual grade increments
from my susgension and my basic was calculated on the date of
suspension only. Withheld my annusl grade increments without
'proper order is illegal and against‘th the rules. Further
I subiit that stoppage of annual grade increments while under
suspension will amount to penaliy without shy determination

of my guilt.

Hence, I request you +to grant the annual grade incre-
ment which fell due to me during December 76 and thereon and
fix my pay in the scsles basing on the pay so raided and continue
to granf annual grade inciementg and pay s2ll the arrears due

to me at the earliest.

Thanking you,
Yours faithfully,.

: . Sd/-
Place : Hyderabad {4s Mallaiah)
, o : Dt: 10~2-1993
Date : 10-8-1993

// COFY //



CENTRAL ADMINISTRATIVE TRIBUNAL

HYDERABAD BENCH
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Sir, W

I am to request you to rectify the defects mentioned below in your application within 14 days from
the date of issue of this letter; failing which your application will not be registered and action Under

Rule 5 will follow. . M
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABAD BENCH

AT HYDERABAD,

0. A, No, 174 of 1994,

Between:

A, Mallaiah. seee " APPLICANT.

v
H

Union of India rep, by its
Secretary, Ministry of
Defence, New Delhi,
and two others, ceea RESPONDENTS,

MATERIAL INDEX

S.lNo. Description

N : -—-"W:.@? i
3 1. Periodica Incgir n dgza&}F5 — [ + C}

- Certificate prescribed by N
- , _ Govt, tc be submitted k Er}{
to Audit authorities,

2. Hon'ble CAT, Jodhpur Bench:
Judgement dated 27,3,1989 ‘B’ EVE-4/4
in 0.A, No,420/87, '

fi

HYDERABAD,
. el l\J k) -
DATE :_g -4~1994, ] COUNSEL FOR THE RESPONDENTS,

~
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IN THE CENTRAL -ADMINISTRATIVE TRIBUNAL
R ‘ HYDERABAD BENCH AT HYDERABAD

0.A.NO.174/1994

Betwaen: _ . // .

A Mallaiah ....Applicant

and

1. Union of India, Rep. by its
- Secretary, Ministry of Defence,
New Delhi.

2. The Scientific Adviser to the Minister
of Defence & Director General Research §
Development, Directorate of Personnel,
v : Ministry of Defence, DHQ PO NEW DELHI-110 011.

Defence Elecironics Kesedrin nauvuiaco., ,
Chandrayanagutta Lines, '
Hyderabad - 500 005. ' ... Respondents

COUNTER RZPLY AFFIDAVIT

I A RATNA DAS S/0 Late Shri Bhushanam aged
about 49 years working as Senior Administrative
Officer Grade I in Defence Electronics Research
Laboratory, Hyderabad R/0O Hyderabad do hereby solemnly

and sincerely affirm and state as follows:

1. THAT I am Respondent No.3 herein as such I am
well acquainted with the facts of the case. I am
authorised to give this affidavit on behalf of other

respondents also.

2. I have read the original application filed by

th% above named applicant amd I deny the several
materlail AdLLIGEa L vane e

that of specifically admitted herein.

Attestor. ' Deponent.

L wme
ﬁg/ | - ' %mﬁ?rgz:eﬁf?icer-l

Senior A )
Admin Gfﬁfé‘?', ‘ {Misistry of 3 -fance:-Govt. of India),
BLRL HY?E2%23-500 005, Aafence Elactronics pesezrch Leboratory
(A. BALCSANDRAN) ' © YDBRABAD 500 0C5, (APY




-2=.

3. Before traversing in detail several material
allegations, the averments and contentions made

therein I beg to submit as follows:-

4, In reply to para 6(i)to(iii) it is a fact that
the applicant was appointed as Tradesman Mate during
August 1871 and later promoted as Fitter duriﬁg July
1973, It is also a fact that the applicant was kept
under suspension since 07.08.1976 and that the
subsistance allowance is being paid to him at the rate
of 75% of pay as per the existing rules. While
agreeing the contention of the applicant that an order
of suspension is not an order of imposing punishmen#on
person found to be guilty, it is stated that the
applicant did nof cooperate to ensure smooth

disposal of the disciplinary proceedings instituted
against him by dragging the matter_to the court of

law challenging the disciplinary authority which is
evident from the High Court of A.P., Supreme Court

of Ind1a and CAT Hyderabad Bench Judgements in the

Laou s v sl Lise SuUULLLLGU  © LG L s vasiu
requirement for grant of Annual Increment in the time
" scale is 12 months qualifying service in which, period
under suspension do.not count for qualifying service.
for grant of Annual Incfement as per the periodical
increment certificate IAFA 456 prescribed by the Govt.
to be%ubmitted to the audit authorities alongwith the

order for grant of Annual Increment {Annexure 'A').
Also as per the guidellines envisaged by the Govt.

for counting period of susﬁension "Time passed

under suspension pending inquiry into the conduct will
count as qualifying service where on conclusion of

such inquiry, he has been fully

Attestor. Deponent.
M/,WM’// W
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exonerated or the suspension is held to be wholly

unjustified". Even for crossing of efficiency

bar in the time scale the guidelines envisaged for

DPC in respect of the suspended individuals states

"The DPC will assess suitability of the Govti.

servant without téking‘into consideration the

disciplinary case/criminal prosecution pending.The

recommendation of the committee will, however, be

kept in a sealed cover.

E%mqution of the proceedings,

B SEdlocu uo. -

competent authority, who may 1ift the bar _ -

~

IT he is exonerated on

the recemmendation

- 4+l

retrospectively from the date it originally

became due. If the
of one of the minor
reviewed by the DPC

recommendation, the

case and the penalty imposed and having regard
théreto to make specific recommendatiﬁn as to
whether efficiency bar crossing may be allowed
from the original due date or from the
prospective daie. In the case of imposition of

ma jor penalty the recommendation of the DPC will

not be acted upon".

granting of Annuatl Increment during suspension as

claimed by the applican{ does not arise.

5. In reply to

éttesfor.

Admin. Officer,

DL R L. HYIERSIAN-H00 005.
{A. BALACHANDRAN)

proceedings end in imposition

renalties,

the case may be

with reference to the original

circumstances leading to the

Therefore,

para

6(iv)

the question of

it

ig a fact that

Deponent.

1L
A Retsodss

Senior Administrative Officer-
(Miristry of 2 fapce:-Covt of In
Defence Elacironiog Fesuzrch Labg
HYDERABAD . 500 0065, (AP
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the subsistance allowance is being paid in. the revised
scale with effect from 01.01.1986 as per CAT

Hyderabad Bench direction in OA No.209/93 filed

by the Applicant. Annual increments in the

revised scales also not granted to the applicant

as there is no provision as mentioned in

preceding paragraphs. -In this context it may

be mentioned that the SLP filed by the Department in
Supreme Court of India against CAT Hyderabad Bench
order dated 02.11.1992 for -payment of subsistance-
allowance in the revised scales inVOA No.959/1992 is
still pending. The Hon'ble CAT Jodhpur Bench held in
its judgement in OA No.420/87 on 27.03.1989 that the
increments - need not bhe granted during the -period of
suspension and the. amount of increment a150‘negd not
be taken into account for CamputatiOn of subsisiénce

.allowance. A copy of order is filed as Annexure 'B'.

6. In reply to para ¥, 1l 15 Submiiiou
that the representation dated 10.02.1993

saiq to have b%gn submitted by the applicant
has not been received in the 3rd Respondent's

office.

7. fn view of the fécts stated above,

it is submitted that the applicant has not
made out any case, this Hon'ble Tribunal may
be pleased to dismiss the original

application with sosts.

U i

' \ fT d
DEPONENT. . A E. ‘atnadas
Senior Administrative Officer-1
(Ministry of @ [onee;-Covi. of India), .
. Yefence Clooirn i~ Pesonrsh Laboratory
Sworned and signed ‘ HYDERABAD - 530 005, (A P.)

before me this /7+A/day

of p/tb/e994.

Before me.
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JuR9(4Y (CAT) Sher Rolitshwa Kumar-v, State of Rajasthan 3

" CENTRAL ADMINISTRATIVE TRIBUNAL
- ~ - (Jodhpur Bench)

. 0.4. No. 420{87
Decided on 27-3-1989

' ¥ GORAM
The Hon'ble Mr. B.S. Sekhon, Vice Chuirman
The Hon'ble Mr-G.C. Singnvi, iviember (A)
Shri Robitashwa Kumar '
. - Versus
State ol Rajasthan

}

—Applicint

— Respondent

(i) Pay—AIS(D & A) Rules, Rule 4, AIS (Lcave) Rules, Rule 20-
Applicant was suspended in 1985, new scales came on 1-1-1986, bereflt
not given as per rulc,4 gubsistance ‘allowance is to he hased oun, lewyve
salary which 1s based on salary he drew while going on leave—Held
pay per rule 4 can not jiefin. a.statjc pzy but a revised pay which was
admissible to other craployees alsor = ¥ (Para 10)

(1) Revision of Pay during Suspension— Applicant was suspended
prior to §-1-1986—New scales hecume effective on 1-1-1986—-Derefit pot
given to him heing under suspension—Held he did nnt cease to Lo«
Govt. servant by his suspension, so had to be refixed in new seules Hike
other employces—Gave followihg reasons in favour of this (i) Relutiun-
ship of master & servant: couthiued (i) fortuitous circumstunce of
suspenaion can’t deprive him of his vights zs an employee (1) Oljece
tive of subsistance allowance wus to enazble employee to subsist (iv)
Rules should e interpreted in confirmity with their objective

I P

o (Pirn 15)

(iii) Arvticle T4/16/21, Discrimination-—-Applicant was sunpended
prior 1o 1-1-1986 ~-Not allowed beuefit of Bxation in new scales—Ield
suspended employce is entitled to same rights as others, to create them
{n a separate class will \not be a rewsonahle classification and it will

amount to treating equals as unequls -It is diseriminatory end viue
lates Article 21, 14/10. ' (Pura 15(ii)

(iv} Interpretation—Rule 4, 5B of AIS (D & A) Rules und 20 of ALS
. {Leave) Rules provide for payment of subsistence allowances of rate as
« half pay leave —Pay interpretted by respondents as pre-revised pay-.
. The object of rule is to enable the suspended employee to nuntein~Heldl
l:. interpretation should be as per objective of the rule, the constracticn of
(8 rule should be as per fandwmental vights, thus intel pretted the word
Br ‘Pay’ as post revision pay. {Para 15 (1})) & {iv)
B (v) Withholding of isiciement, increment durir g suspension, Rule
45 (1) AIS (D-& A) Rule—Applicant wes suspended and subsiutance sllow:
B gnce counted without giving increments during suspersion—Alleges it
¥was penal—Held rules 6(i) was not exhausiive and did rot bay rule 4~
BTt was a case not of: withholding of increments but of computation uf
dubsistance.allowance, so;rule 6(i) not attracted.
M Held as heid hercin-dbove, it is not a case of withholding of incremert,
That apart rule ¢(1) is:not. exhaustive and in any case does not knock vut e
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application of rule 4 of the Rules and that of rule 20 of 1955 Rules. Tt may
" not be out of place to mention that'the omission to include increment for pur-
poses of computing the quantum of subsistence allowance cannot be said to -
be patently unfair or unreasonable, particularly, when regard is bad to the fact
that depending upon the order which may be made by the competent authority
under rule 5B of the Rules on the conclusion of the enquiry, minor difference
in this behalf would be payable to the applicant. {Para 25)

(vi)' Pleadings, challengiing validity of rules—Objection that cons-
titutional validity of rules was not challenged earlier so could not be
. allowed at this stage—Held the constitutional validity of rules can be
challenged at any stage of the|proceedings. (Para 19)
Cases referred 1 . ~— .E-r'fw_
1, Khem Chand v. Union of India, AIR 1963 SC 687.
2. ‘State of Maharashtra v‘ Chandrabhan Tale, (1983) 3 SCC 387.
3. O.P. Gupta v, Union of Ii.dia and others, (1987) 4 SCC 328.,

4, Board of Trustees of the Vort of Bombay v. Dilipkumar Raghaven-
dranath Nandkarni, (1983) 1 SCC 124,

5. P.S. Sawhney v, R.K.Aggarwal aad another, (1988) 1 SCC 353,
Advocates ! ‘

) I |
;:\ \ -° . <~ IMPORTANT POINTS

For the Appl\iqaﬁnt“ : M’r_.M.‘S. Singhvi, Advocate.
For:the Respondent : M P.K. Bhansali, Advocate.

1. - An employee {under suspension ig.not deprived of right 1o fixation of pay in
new scales. o Lo i

_. 2. Aneiployee under suspension cannot be granted increments,
oo JUDGMENT

‘ B.S. Sekhoit, Vice Chairman—Two questions requiring adjudication in
o= the instant Appli‘clatio'n are ‘

(1) Whether a member of the Indian Police Service (for short the Service)
under suspension prior to the date of enforcement of the revised pay
admissible to 4. membler of the Service as aresult of implementation
of the Pourth Pay Commission’s recommendations is entitied to have

> " his pay fixed on the basis of the revised pay scale and 10 be paid sub-
B sistence allowance on the upgraded pay, and

PR N . | S
(2) Whether a suspended member of the Service is entitled 10 be granted
annual grade incremeént during the period of suspension,

2.- The applicant, a member of the Service, was placed under suspension
vide order:dated April 1, 1985 (Ann. A, 1) passed by the Governor of Rajasthan
in exercise of the powers confefred by rule 3(1) of the All India Services (Disci-
pline and Appeal) Rules, 1969 (for brevity's sake called the Rules). Inthe copy

_endorsed to the Secreiary to the Government, Department of Personne!, it was
mentioned that the-applicant.. be allowed to draw subsistence allowance to the
extent of an amount.equal 10 the leave salary which he would have drawn if he
had been on leave on hal{ pay during the period of suspension and dearness
allowance cic. as admissible 0n such pay.

P




alliEa” Tt is common ground between the parties that the applicant had been
en the selection grade viz. Rs, 1800-100-2000. He made 2 representation to

Government on September 15, 1986 for grant of annual grade increment
af the same was turned-down vide order dated September, 25, 1986 (copy Ann,

B 2), which has also been impugned. The reason given in the impugned order

during the period of suspension. !,

:!':." . : o '. . B

"4, The applicant seeks direction to the respondents to fix

Sréyised pay.scale of [LP.S, with effect from January 1,
RS 4500-3700, as also a direction for giving him annua
fsha period of suspension. He has also requested for

& . .

_ "5, As per the case set up in'the Application, the applicant is very much a
Fmember of the Service in the;s:lection grdde, there is no legal provision 10 deny

SEihe revised pay scale to him—heg cannot be discriminated in the watter and can
¥ie be deprived of the fixation .in the revised pay scale merely en the basis of

s being under suspension. Characterising the impugned order us per se jllegal,

2 arlitrary, unreasonable and- discriminatory, the “applicant has [urther staled
tha! the suspension of an employee does not result in the susp=nsion of con-
(ﬁ tract of service, whicli-very much.subsists, the annyal grade increment could only
 be given to'an employee on the completion of 2 period of-one year of service

espective of the fact whéther he is suspended or not and that the impugned
order lacks legal sanction, ‘ -

his pay in the
1986, in the pay scale of
| grade increment during
qQuashing the impugned

6. The respondent, has .contested the Application. [n the counter it is
p#ated that the benefit of annyual grade indrement cannot be allowed 10 a mem-!
JRC ber of the Service during the period of 5aspension in View of the provisions con-

f tained in rule 4 and SB of the Rules and rule 20 of the All India Services

k" (Leave) Rules, 1955 (hereinafter called 1955 Rules). The respondent has added

g/that under rule 4 a member of the Service under suspension is entitled to subsis-

» tence allowance at an amount_ €qua! to the lcave salary which he would have

drawn if he had beep on leave On" half dverage pay and in addition, dearness
allowance, if admissible on theé badis of such leave salary, under the provisions
of rule 4 of the Rules the applicant is not entitled to annual grade increment
during the period of suspension, jtis nota case of withholding of increment
g and that the applicant cannot be allowed pay as per the revised pay scale during
AR the period of suspension, Another plea faised by the respondent is that under
D  the Rules, the period of suspension can 'be computed towards grant of annual
G grade increment only'if the officer is reinstated in service and the competent
L alEs | euthority specifically orders that the period during which the otticer had remain.
v, ed Under suspension shall be:treated as a period spent on duty us per rule 5B of
RS the Rules and that on the conglusion of the enquiry which has led 1o the applj-
B ‘s suspension - he.would be given a chance 1o opt for the revised pay scale
and fixation benefits. The respondent has refuted the allegation that the impug.
ned order is iliegal, arbitrary,:unreasonable or discriminatory.
. 7. We have E&nsidcremc fairly clabordte | arguments addressed by the
¢ learned counsel for the parties at the Bar as also the pleadings and the docu-
» ments on record, . O "

« 8 Taking up the first question'first,” 7t would appear 10 be opposite 10
- PoInt out that.the quantun of subsistence allowance payable to a member of

vt

g4 that according to the rules the applicant is not entitled 1o the benefit of incre-




the Service during suspension is regulated by rule 4(1) of the Rules. The afore-

under suspension or deemed to have been placed under suspension by the
Goverament concerned shall be entitled 1o receive from the Government & sub-

"3 . . _ALL INDIA SERVICES LAW JOURNAL 1989(4)

. said sub-rule, in so far as is material, lays down that a member of the Service

sistence allowance at.an amount equal to the leave salary which @ member of -

- theService would have drawn if he had been on leave on halfl aversge pay or

on half pay and in addition|to dearness aliowance, if admissible on the basis of

such leave salary. Proviso to clause (a) provides for variation in the amount of
subsistence allowance where the period of suspension exceeds six montts. Tre

-aforesaid provision entitles a member of the Service under suspension or deem-

¢d suspension, subsistence allowance either equal to the amount of leave salary
which he would have drawn bad he been on leave on hall average pay or on’
half pay plus dearness allowance admissible on the basis of such leave salary,

As is borne out from the endorsement to the-order of suspension, the applicant :

has been allowéd Such. subsistence . allowance as would be equal to the leave |
salary on half pay plus dearness”,ajlowance on such pay. Another fact which
may b¢ mentioniéd at'this stage'is that the scales of pay admissible 10 meribers
of theiService havé been revised oh the basis of the accepled recommendations

of the Fourth'Pay Commigsion. This has been done by amending the Indian i

"Police Service (Pay) Third Amendment Rules, 1987 which were mede. operative

from Jarjuary 1, 1986, The selection grade as per the amended pay yules it Rs, -

. 4500.150-5700.

9. _During the course of arguments, the learned counsel for the applicant -

strenuously urged that an order of suspension does not'put an end 10 the service -

of a member, he contintes to be a member of the Service and as such is entitied
to the benefit of revised pay scale which is admissible to every member of the
Service, whether working or under -suspension. Another point made by the
learned counsél-was that dénial of the révised pay scale and the resultant denial-
of subsistence allowance on the basis: ol the revised selection grade would be
discriminatory as also infractive of Article 21 of the Coanstitution. The learned .
counsel also alluded to the concept and meaning of ‘subsistence allowance’,

- According to the learned counsel, the payment of subsistence allowance on the
- basis of the pre-revised pay has the pernicious effect of depriving the applicant

of the means of supporting life as also livelihood particularly in the context of

spiralling cost of living, The learned counsel also placed reliance on the autho-
rities referred to hereinafter,

10. ‘The learned counsei for the respondent countered by submitting that

-the quantum of subsistence allowance has been rightly determined on the basis

of provision of tule-4-of the Rules read with rule 20 of 1955 Rules and that in
view:of the Ruylesisp&sition-the applicant is not entitled to the fixation of pay:
and thercvised selectioh grade and that the amount of additional ray, allows.
ance efc. ifiany would be regulatéd in the light of the order to be made by the'
competent-autharity under rule $B of the Rules. Refuting the aliegation of dise
crimination and infraction of Article 21 of the Constitution, the learned counsel”

further submitted that the applicant has not assailed the validity of the Rules in- -

cluding that of 1955 Rules and the Pay Rules. Basing himsell on rule 20 of
1955 Rules, the learned counsel for the respondent submitted that the applicant.
is entitled to such amount of subsistence allowance as is equal 1o half pay com-
puted on the.basis of rule.20. We may pause here and state that sub-rules (1)
and (2) which are relied upon by the learned counsel for the respondent are in.
the following terms : ‘

s
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“20, Leave Sa/ary.-;( l)“ A member of the Service on earned leave is

- entitled to leave salary equal to the pay drawn immediately before
proceeding on earned leave,

{2) A member of the Service on half pay leave or leave not due

is 7nt(ilt§ed to [eave salary equal to half the amount specified in sub-
rule (1),

®.The learned counsel laid particular emphasis on the word ‘immediately’ occur-
eI ring in sub-rule (1) and built up the arsument that the subsistence allowance
I would be equalto half the amouut of leave salary which is computed on the
:basis ol pay which the member was receiving unmediately before proceeding on
pzf earned leave and that in the case of the applicant the subsistence allowance has
B to be determined only on-the basis of half salary which he was drawing at the

¢ time he was placed under suspension i.e, on April 1, 1985, [t was also added
Bl by the learned counsel that the applicary has been delaying the enquiry and as
B such cannot be permitted to take advamzge of his own wrong. As regards the
B Futhorities cited by the learned counsci for the applicant, the learned counsel
SR for the respondent pointed out that these authorities have not taken into account
W « tbe Rules’ position referred toby him ,and assuch are of little availto the
' P plicant, ‘

I1. The proposition that an order of suspension does not put an end to
he service of a employee and that nbtwithstanding the order of suspension he
‘continues to be a member of the gegvice admits, of little doubt, The following
.observations in Khem Chand v. Union of Indic* and approved in para |19 in Siate
b of Maharashtra v. Chandrabhan Tele® and in para IS in O.P. Gupta v. Union of
g India and others® suppott the aforesaid basic proposition :

Para 19:" - oo !

“There is no doubt that the order of suspension affects a government
servant injuriously. There isno basis for thinking, however, the

because of the order of suspension, he ceases to be a member of the
* service.’ o

Parg 15§

‘An order of suspension of a government servant does not put an end
to his service under the government. He continues to be a member
of the service in spite of the order of suspension. The real effect of
the order of suspénsion as explained by this Courtin Khemchand v.
Union of India (supra) is that he continues to be a member of the
government service but is not permitted to work and further during
the period of suspension he is paid only some allowance—generally
called subsistence allowance—wlich is normally less than the salary
instead of the pay and allowance he would have been entitled to if
he had not been suspended’, -

1

E 14 12, Itis also well established that even though the order of srspension
- !i has injurious ¢ffect on the suspended  cmployee, even so it is not  a penalty im-
"t Posed on him. [t is thus manifest that notwithstanding the suspension order,

L AIR 19638Ce87,  M¢°
2. 1983(3) SC.SC.SS?,‘ ' Sl e
3. 19874 SCC.32. ¢ .. - o
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the applicant continues tofbe a member of the Service. The pay of a member
of the Service is regulated by the Pay Rules. The Pay Rules as amended by the
Indian Police Service (Pay) Third Amendment Rules, 1987 provide for the seiec-
tion gracjc in the pay scale of Rs, 4500-5700. The crucial issue upon which
would hinge the answer to the first question is as to whether the expression ‘pay’
appearing in rule 4 of the Rules and rule 20 of the Leave Rules connotes the
pay drawn by a suspended employee prior to the coming into force of the revise
ed pay scales or whether it would also take in the revised pay introduced with
effect from January 1, 1986 as per the aforesaid amendment 1o the Pay Rules.

_13. Insupport of the assertion that the expression ‘pay’ denotes the pre.
revised pay,-the lcatned counsel for the respondent relied upon the expression
‘pay drawn immediately before proceeding on earned leave’ appearing in rule
20(1) of 1955 Rules, The learned counsel proceeded-to say that it is the pay
drawn by the applicant immediately before his suspension, that is, before April
1, 1985 which would determine the teave salary for leave on half pay and that
in view of the provisions of rule 4 of the Rules the applicant is entitled to the
amount so computed. and not to the amount computed nu the basis of the
revised pay. “This is so to say the narrower view,

14, The other view, which could be termed as a liberal view, propounded

unsel for the applicant was that the applicant, notwithstanding

the order of his suspensiqn, is doubtlessly a member of the Service and that as
the member of the Service in the selection grade are entitled to pay in the scale,
Rs. 4500-5700, the applicant cannot be deprived of the benefit of the revised
pay in the matter of computation of subsistence allowance. According to the

learned counsel, a contrary view would be patently discriminatoy and would
also be grossly.unjust and unfair.

15, For reasons set out hereinafter, we would rrefer the view thal the

expression ‘pay™in rule 4 of the Rules as also in rule 20 of 1955 Rules denotes
the revised pay, These-reasons are : ‘

(i) Since an order of suspension does not. have the effect of snapping
relationship subsisting between the employer and the employee and
does not put'an' end to the employment, the applicant can be safely
‘said to be a mémbe~of the Service during the period of suspension.
By virtue of the aforesdid amendment to the Pay Rules, a member of
the Service in the selection grade is entitled to pay in the scale of Rs-

© 4500-5700. The denial ofithe benefit of revised pay scale to the appli-

- cant would mean that the applicant is not being treated as 8 member

of the Service infview of his suspension. This would not appear to be
permissible under the Pay Rules.

(i) Disallowance of the benefit of revised pay for computing the subsis-
tence allowance on the basis of a fortuitous circumstance of a member
having beep Suspended prior to January 1, 1986 or even a date prior
to the said date would appear 10 be a case of invidious and patent
discrimination as compared to a case where a member of the Service
is placed under suspension or is under deemed suspension on or sub-
sequent toYanuary 1, 1986, Suspended members of the Service are
entitled to the same rights and privileges and are also subject to the
same disabilities. Suspended members of the Service can thus be
appropriately said to  besimilarly situated. Payment of differential
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subsistence allowance by splitting the aforesaid category of employees
with reference 10°a particular date would not appear to be a case of :
reasonable classification . The basis for revising the pay by the Fourth i
Pay Commission is the rise in the cost of living and erosion in the pur-
chasing power of the rupee. The higher cost of living equally affects
adversely the member of the Service suspended prior 10 January |,
1986 as their colleagues who™ may have been suspended on or alter 3
January I, 1986. This would appear to be a case of treating equais : J
as unequals and would thus seem to attract the frown of Articles 14 \ ?
and 16(1} of the Constitution, r gl '

(itt) It may also be added that the narrower view canvassed by the learned ! i
counsel for the respondent would not appear 10 be consistent with the :
objective underlying the payment of subsistence allowance. The !
object of paying subsistence allowance clearly is to enable the suspen-
ded employée to suppori himself and dependent members of his - ;
family. The subsistence allowance should fairly take care of the
reasongble expenses on'§lich basic peeds as education, clothing, hous- i
. tng, house-hoid expenses;’and necessaries of life appropriate to the
BEALTU nuilein wafsbe suemandad smplovee, It would be perti- ]
Supreme Court in para 15in O.P. Gupta, (supra), particuiarny, vis
meaning of the expression subsistepce’ set out in these observations :

* ‘The very expression ‘subsistence. allowance’ has an undeniable ‘
penal significance. The dictionary meaning of the word ‘Sub- ' :
' sist’ as given in Shorter Oxford English. Dictionary, Vol. II at p. ‘
2171 is ‘to remain alive as on food, to continue to exist’. ‘Subsis- -
tence’ means—mean, of supporting. life, especially 2 minimum ! .
livelihood. - Although. suspension is not one of the punishments - |
specified in Rule 11 of the Rules, an order of suspension is not to ! :
be lightly passed against the government servant. In the case of : |
Board of Trustees of the Port of Bombay v, Dilipkumar Ragha-
vendranath -Nandkarni* the court held that the expression ‘life does i
“not merely connote animal existence or a continued drudgery
through life. The expression °‘life’ has a much wider meaning,
Suspension in a case like the present where there was no question
of inflicting any departmental punishment prima facie tant-
amounts to imposition of penalty which is manifestly repugnant
to the principles of natural justice and fair play in action,’

Pegging down of the subsistence allowance by computing the same on
the basis of pre-revised ‘pay scale of Rs, 1800-2000 would not be con- |
sistent with the objective underlying the pavment of subsistence allow-
ance. It is axiGmatic that an interpretation which supports the objec-
tive should bet preferrédad against the interpretation which may ;
defeat the objective. "THis'would also justify the adoption of a liberal |
view, [ N o .."_-'.:-‘.‘ . '-6“ -:, e -., ' i

(iv) Another reason which inclines us in favour of the liberal view is that r
a construction which is in conformity with the fundamental rights

;N )

1983(1) SCC 124, — - o
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should be preferred 'aﬁs“aga&;islt the interpretation which may result in
rendering a particular_provision, unconstitutional. The liberal view

would steer clear of the cl:allenfe on the basis of Articles 14 and 16(1)
of the Tonstitution.

(v} Still another gi'oTnd for which we would prefer the liberal view is that
adoption of a narrower view would result in according an unjust and

< unlair treatment to the suspended members of the Service by restrict-
ing the quantum ~of subsistence allowance to an unrcasonably low

amount, Thus dictates of justice and fair play would also support the
liberal view,

6. 1In view of the foregoing, we are of the view that the expression ‘pay’
anpearing in rule 4 of the_; Ryles as alsoin rule 20 of 1955 Rules should be
interpreted liberally and: further that it is a fit case for reading down the provi-
sions of rule 20 of 1955 Rulcs, while computing the subsistence allowance,

' 17, The contention of the leurncd coudsel for the respondent that the

-order under rule 5B of she Rules wkich is ‘o be rassed by the competent autho-
rity. after completion of the enquiry would take care of the differerce would rot
derogate from the aforcsaid view.  Nor are we inclined 1o go into the revson
of delay in thie completion of the enquiry and the effect thereof as this question
anpropriately falls for.determination in the otl.er Application filed by the appli-
cant.  Allthe same it may be stated that .according to the learned counsel for
the respondent the delay is attributable to the applicant. ‘The learned counsel
tor the applicant joining issue on this pointsubmitted that the reasons for delay
cannot be attribuied to the .applicant and  that it is the respondent and the
authorities concerned who have d¢layed the prioceedings in the enquiry,

P N I LA A TR A I .

I8, The contention of the learncd counsel for the applicant that the pay-
rent of subsistence-allowancd by computing the pay on the basis of pre-revised
pay is violative of Article 311(2) of the Censtitution - is difficult of accertance,
The [uets of Chandrabhan Tule (suprad, on which reliance was placcd by tle
learned counsel were far dissimilar. In that case the subsistence allowance was
reduced to a nomindl sum of Rs. |/- per month on conviction of the employee
concerned, who was under suspension and Lis appeal against conviciion was
pending. The Supreme Court held that suck an action  which stultifies tf e right
ol appeal is consequently unfair Znd unconstititional and t} at any depaitmental
enguiry made without payment of subsistence | 2llowance contrary 1o the provi.
sions far its nayment is violative of Article 31 H(2) of the Constituticn,

19. As regards the subimission of the leurneds counsc! lor the resrondent
thai the appiicant  has not* assailed the validity - of the Rules as alsn of 1955
Rules, sullice it to poini out that the - question  of tonstitutionul validity of 1lie
Rules being ¢ legal issue can be permitted to be raised at the time of arguments,

n any case, thissibmissicn would not preclude the applicant from assailing the

vitlidity of deniul of computation of subsistence allowance on il:c basis of revis.
cd pay on the toiichsions of Article 14, of the Constitution, As alrcady noted
herein-above, such denial is offensive to Article 14 of the Constitution.

20, Anotler reason wlich inclines us to adopt a fiberul view is that peg-
© ging down the subsistence allowance on the basis of pre-reviscd salury would te
parently unjust and unfair,

21. Inthe premises, our answer to the first question is in uffrmative.
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¥ 22, Adverting to the second question, the learned counsel for the appli-
¥ cant submitted that the withholding ‘of increment s 2 penaliy as envisaged by
J rule 6(1)}{iv) of the Rules and as such the impugned order s unsustainable as it
“seeks to impose a penalty  withoyt following the procedure prescribed by the
Rules. Re!ianc.e was placed by the fearned cornse! on the decision of the
Supreme Court in P, S, Suwhney-v-R. K, Aggarwal and another.$

23. The learned. counsel for the respondent  contended tl at it is not g
g case of withholding of increment but is a cuse of comrutation of the subsistence
B allowance on the busis of the provisions of rijle 4 of tke Rules reed with rule 20
& of 1955 Rules. .Another point canvassed by the learned counsel for the respen.
@ dent was that the decision in £.§. Sewhney (supra), is inapplicable as the Rulcs

position under tte aloresajd Rulesineither aicse for censideration nor was it
considered by the Surreme. Court)” R\ Jo 4 of the Rules, and rule 20 of 1955
Rules lay down a formila for computation of subsistence allowance, Meie
cemputation of the subsistence allowance on (ke basis of the :furesaid formula
" without including the increment is not tartamount to withtdlding of an irere-
¥, msnt and imposition of a penalty specificd in rele 6013 (iv) of 1] ¢ Rules. In £,8,
* - Sawhiicy {supra), the Apcx -Court had, inthe foots ard circy rertarces of that
¢ cese, held that stoppage of inérement - by an order mede in 1987 based upon

some pending disciplinary procecdings which increment fells J.eto the appellant
in November 1983 should net have been stopped in this way. The precise
obscrvations made by the Surieme Court are as under :

‘We do not think the increment of 1983 should huve been stopped in
this way.’ :

lolding of itcrement but is
arce on the busis of statutory

24. Theinstant ¢usc is ot of stoprage or with
only a case of computation of the subsistence allow
rules. T

25, Anot! er submissicn made by the learned counse! for the applicant on
the basis of rule /1) of the Rules was that the increment could be withheld only
in the contingency specified therein i.e, failure 1o pass the departmental cxani-
nation witkin the preserited time and that tre increment cannot be withheld in
any other case. As held herein-above, it is not a case of withholding of in¢re-
ment. That apart vule 671 s not cxhavstive and in any case does rot knock
out the upplication of rule 4 of*the Rules and that of rule 20'of 1955 Rules. Tt
may not be out of place to.mention that.ihe omission to include increment for
purpeses of computing the quantum of subsisterce allowarce corret be taid 1o
be patently ynfair or unreasonable. particularly. when rege-d s bod to the fact
ihat depending uror the order which may be nade by the comyctent authority
under rule SB of the Rules on the cenclusion of the enguiry, mirer difference in
this behalf would be payahle to-theTapplicart. The undenizhle fact that seme
minor discdvantage is inherent in the siepersion of o member ceupled with the
fact that otlier suspended members of the Service have not been shown to have

ten accorded a differential treatment would rerel the charge of discrimiration,
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26. Anotler point canvassed by the learned counsel for the applicant was
that on the basis of F.R. 24 fneremient is 10 be granted to a Government servant
- amutter of course and that tire withiholding of incrensent is offensive 1o F.R.
b + This avgument also misses the point that it is not a cuse of withholding
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of increment, but is a case of computation of subsistence allowance on the basis
le 4 of the Rules and rule

of the statutory-rules. Ip view of the provisions of ru

20 of 1955 Ruies, the action of the respondent in not including the ingrement
for the purpose of computing the subsistence allowance admissible to the appli-
cant cannot be “'said " to be uhsustdinable. The impugned order (Ann. A.2) i b

thus not liable 16 be quaslied and second question is answered in negative,

o 27, In view of all what lias been said and discussed above, the respondent
is directed to-compute the subsistence allowance as also admissible dearnesd
allowance by taking into agcount, the vevised pay scale of seleciion grade Rs.
450075700 Tor the period subsequent 1o January 1, 1986 and to pay the arrcars
within a period ~of three momhs" from the date of receipt of copy of the

- judgment. 7 e

28. {The Application is dispose’d""of accordingly. In view of the divided

sucuess of the partiestc!inake no order as 1o costs.
! . . b S , . , R
- i Application disposed of accordingly,
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CENTRAL ADMINISTRATIVE TRIBUN L/
c- {Madras Bench)

ngma! Application No. 516 of 198¥
N Decided on 14-6-1989  /

' ' ' CORAM /

- The Hon‘blé\Mr. C. Venkataraman, Member (A)
Ram Prahash -3/ ‘
- : ™, Versis
Central Board of Excige and Customs, Ministry of Finance
Dept. of Revenue, Nes Delhi & another. = Respondents
) (1) Adverse entries, Role. of the Tribunal—Adverse remarks
recorded—Specific instances supplied, representation duly considered
—Held the Tribunal could not g0 urther to sit in appeal
Held ; Therefore, in a'case like this, the role of ihe Tr.ibunal is limied o ¢

seeing whether—
co.ovv () reasonable oppofiunily was 2
- effective represenialion s
he competent authority Laking’

by the rcpresematilcn was considered b",\l’ .
. into consideration the material broughi out therein ; and iy

(¢) there;is some material based on which the conclusion was reached by

Lhe compeient authority 10 reject the repr entation and thet it was-
< pot an-farbiwary of whimsical decision. he role of the Tribunal is

— Applicant £

(forded 10 the applicant 10 make ap

not 19 act &y anlaszpellpte authority dealing Wb such represeniations.
. . (Para7) -

(ii} ACR, when ispecific instances are requ.irog-—-l{eld remarks
may relate to specific instances or those gathers by presnions--No
specific instance, can pe given in the latter type. ﬁ (ParaT)
(i) ACRs, later improvement in performance—hdversc entvies

ad a good record in 1988 he wis Fee

rgcorded. in 1985—Urges he h
. Aominended for a reward of Rs. | Lacs so entries should be o{puged-
" ' \ - Ta
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IN THE CENTRAL ADMINISTRATIVE WIBUNAL HYDERABAD BENCH HYDERABAD

0.A.NC.174/94 ,f

Hetween: ' ‘ Date of Order: 2.5.85.

A.Mallaiah

And

1

3.

o_o .Applicant.

. The Secratary,

Ministry of Defence,
Union of India,

The Scientific Adviser to the Mimisger
of Defence & Dipsector General Research &
Deyzlopment, Directorate of Personnel,
Ministry of Defence, DHQ PC.

New Delhi.

The Director,

Defence Electronics Research Laboratoryw
Chandrayanagutta Lines, :
Hyderabad - 500 GO5.

+..Respondents.

Counssl for the Applicant : Mr.K.Sudhakar Readdy

Counsel for the Respondents

Mr.N.R.Yavraj,5r.CG5C,

CORAM:

-

THE HON'BLE SHRI A.B.GORTHI :  MEMBER (A)

CONTD...
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e

To

. nzniStry-or werenca,
Union of India,
New DElhi.

2. The Scientific Adviser ta the Minister

of ODefence & Director Gsneral Ressarch &
Development, Directorate of Personnel,
Ministry of Defence, DHG, P04,

New Delhi.

3. The Director,
Cefencs Elsctronics Rasearch Laboratory,
Chandrayanagutta Linss,
Hyderabad - 500 005,

4, BDne copy to Mr.K.Sudhakar Reddy, Advocate,CAT,Hdyderabad.
5. One copy to Mr.N.R.Deuraj,Sf;CGSC,EAT,Hyderabad.
6. One copy te Library,CAT,dyderabad,
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C.AMNO,174/94 i : Date of Orderz 2,5,95 -

X As per Hon'ble Shri A.B.Gorthi, Member (Admn,)} [

The prayer of the applicant is for a; 3

direction to the respondents to grant nim the annual

-

—_— e ot — T e AL b = -
he was under suspension.,’

2. ' Heard learned co:ansel for both the parties,

3. . Similarly situated employees 3pproached

the Tribunal in 0A,1331/93 and batch cases, In the order
dt, 17.6.94 disposing of the said cases it was observed
that payment of increment# in respect of a suspended
employee would stand postponed till the revocation of.
the suspension, ‘iginen,a'“ decision would be taken whether
-

or not to gragt,\_;ol_: the period of suspension, The batch
cases were dismissed with the following order :-

"In view of the &forestated, I am of the

-considered view that the applicants have

not ‘earned! their annual increments of

pay during the periocd:of suspension and -

hence it will not be proper to hold that {_ )

such increments have been ‘withheld® in

their respect, The question of granting

them pay and allowances including incre-

ments will, in any case, be considered by:

the disciplinéry proceedings as per law",
4, R In view of the above, this OA a lso deserves

to be dis@:éd and it is accdordingly dismissed, No order

(A.B.GORTHIN

Member {(Admn,)

as to costs,

Dated : 2nd May, 1995
({ Dictated in Open Court ) ﬁ‘ldﬂ? /w

‘/S;/S’Ya’y ;‘\
DEPUTY REGISTRAR(I) .,
5 Cn
d "
Contdeas. —
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IN THE CENTRAL QDIINISTR TIVE TRIGUNL

\iﬂAﬁrnﬁghm\iETk‘PL;

THE HON'BLE SHRI A,B.GORTHI: MEMBET [.)

DATED _lé?-g' g5

ORDER/JUDGC MENT :
M. A.NU/R P.ND./C.P.ND,

o
s

in

0.A.ND, /:71{/ ;/"(7

DfSpased of with directions
Dismissed, .__-—

Dismissed as withdrawn

Diésmisked for default
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