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OA 166/94. 	 Ot. of Order: 2-2-96. 

(Order passed by Hon'ble Justice Shri V.N.Rao, 
Vice-Chairman). 

The applicant herein was one of the Direct Recruitn 

to the post of Lower Division Clerk (LOC) in the respon- 

-dents organisation. By the time the order of appointment 

was given to the applicant, she was pregnant. Government 

of India, flinistry of Health O.M. No.F.5721/68-M.A. 

dt.12-12-68 and O.P1.No.5-15/71-i1.A., dt.5-10-1971 lays 

down that a womën candidate, who was found to be pregnant 

of 12 weeks' standing or over, should be declared tempo-

rarily unfit\until the confinement is over. Henbe the 

applicant -i-s permitted to join duty on 22-2-88 after the 

confinement was over. As the applicant was again pregnant 

due to 
during the period of probation ,and/the post natal problems, 

her probation was extended for a period of two years and 

her probation was declared as satisfactory by order dt. 

21-2-92. The applicant was confirmed in the post of LOC as o 

on 22-2-92. Proceeding dt.21-4-93 (Annexure-5) was issued, 

whereby the seniority list was prepared by taking the date 

of confirmation ascriteria-*v Being aggrieved, the appli-

cant fiLed this O.A. praying for setting aside the confir-

mation of the applicant with effect from 22-2-92 and for 

consequential asSinment of seniority at Sl.No.20 

(whibh would be 29 if earlier 9 persons are added) by 
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holding that linking of date of confirmation with the 

seniority 4illegal, arbitrary and unconstitutional and for 

a consequential direction to the respondents to confirm the 

applicant from the date of joining in the service and to 

prepare a seniority list of LOCs, by taking the ranking 

assigned inthe select list of candidates prepared for 

appointment 	 and to review c&E pro- 

motions 0ade on the basis of the said seniority list. 

2. 	G.1I.No.9/11/55-RPS dt.22-12-1959 states that seniority 

follows confirmation, and consequential promotion of officers 

in each grade éhail rank senior to those who are officiating 

in that grade. The Apex Court held in 'iggo (II) 31 264 

(The Direct Recruit Class II Engineering Officer's 

Mssociation & Utbers is. braLe or nanarasntra a uLIIwJaI 

a 
wherein an incumbent is appointed to/post according to 

(LX r 

ta datu  zt bi EzJxtarmatLRu 1e4 his seniority has to be counted 

from the date of his appointment and not according to the 

date of his confirmation. Basing onthe same, the Depart-

ment of Personnel & Iraining issued O.M.No.20011/5/90 

Estt (o) dt.4-11-92 (Annexure-31 to the additional material 

papers tiled by the applicant) modifying the General Principle 

No.3 and proviso to General Principle No.4 and provisoto 

General Principle No. 5(1) contained in GM dt.22-12-1959 

referred to nerain before and para-2.3 of the O.M. dt.3.7.86 9  

of Department of Personnel & Training to state that seniority 

of a person re-gn4iae appointSt to a post according to 

Rules,would be determined by the order of merit indicated 

... 4. 



at the time of initial appointment and not according to the 

date of his confirmation. It further states that the 

said modification domes into effect from 4-11-92 i.e. the 

date of the 0.11.. 

3. 	The impugned seniority list in this case is dt. 

21-4-93. It is contended for the applicant that as the 

impugned seniority list was published subsequent to the 

U.N. dt.4-11-92, the said seniority list had to be held 

as illegal as the date of confirmation was taken as the 

basis while the rank at the x time of selection/the date 

of appointment had to ue taken as basis for fixation of 

seniority as per the G.M. dt.4-11-92. It is also urged 

for the applicant that this Hyderabad Bench of the C.A.T. 

held as per judgemecit dt.28-7-93 in GA 381/92 that the 

O.M. dt.4-11-92 is applicable even in regard to seniority 

list published earlier to that date,  and the same was re— 

iterated by us as per judgement dt.17-2-94 in GA 1134/91 

and accordingly the impugned seniority list had to be quashed. 

The learned standing counsel1  submitted that as it is a 

case where the probation of the applicant was k exterded 

for which the applicant alone is responsible, the date of 

confirmation was taken as basis for fixation of senio:rity. 

But our attention was not drawn to any Rule or O.M. 

or instructions to the effect that in case of extention of 

Ørobation, the concerned employee had to fl-e&eet-the 

- 	 ...5. 
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seniority and he/she had to be placed below those who completed 

probation. O.M.dt.4-11-92 is explicit to the effect that the 

seniority had to be determined on the basis of the order of 

merit indicated at the time of initial appointment and not 

according to the date of confiriation. The date of completion 

of probation was not taken into consideration at any time for 

fixation of seniority. Ofcourse if one had not completed pro-

bation by the date his/her turn for promotion had come up for 

consideration, he/she would not be eligible for consideration 

for promotion. To that extent only the employees suffers, if 

there is eXtention of probation, for progress in the department. 

But otherwise, the date of completion of probation is no bar 

for fixation of seniority. 

Seniority list in this case was finalised only 

after the issual of 019 dt.4-11-92. There is no need to consider 

for the disposal of this case, as to whether the orders/DMa/Ins-

tructions linking the seniority with confirmation have to be 

held as void, and accordingly even the seniority lists which 

were published prior to 4-11-92 have to be directed to be 

modified in regard to those who were in the same cadre by the 

date of the Original Application. 

It is submitted that the judgements in 01k 381/92 

and OR 1134/91 were stayed by the Apex Court. But we consider 

this O.A. instead of differing it till the disposal of the 

SLPs, where by the judgements in Oh 381/92 and GA 1134/91 

are disposed of,p this is .a case where the xxxx xxxxx xx 

. . .7 . 
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COPY to:- 

The General Manager, Ordinance 
Factory Pr@ject,Nthjstry of Defence, 
Gøvernment of India, I -  

Sddumailram, District Meda)c. 

One cepy to Mr. P.Naveen Rao,Advecate, 
CAT. Hyderabad 

31 One c.py to Mr.V.RaJeshwar RaOIOGSC.CAT.Hyd. 

4. One c.py to Llbrary,CAT,FTyt3. 

5,, One copy,  Spare. 

kku. 
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seniority list was published subsequent to 4-11-92 i.e. 

the date of the O.f.,reférred to above. 

8. 	.It is further stated that the juniors of the applicant 

on the basis of the merit at the time of selection were 

already promoted as UDCs before filing of this O.R. and 

also during the pendency of, the O.A. and thp applicant 

was also promoted as UOC during the pandency of the OR. 

:9. 	For the reasons stated inthis order: this O.A. is 

disposed as under 

"The seniority list in regard 

to the batch of the applicant 

had to be prepared on the basis 

of the merit rank'it the time 

of selection as LOG. The case 

of the applicant for promotion 

to the post of UOC has to be 

cbnsidered as on the date on 

which her junior as per revised 

seniority list to be prepared as 

per this order was promoted as 

uDG (on or .bEld 22-2-92) . it 
the applicant is going to be 

promoted accordingly, the date 

of her promotion as UOC has to 

be pre—poned notionally and on 

that basis her pay should be 

fixed accordingly and the 

arrears have to be given from 

the date of promotion as iJDC. 

O.A. is ordered accordingly.iLNo order as to costs.// 

(R.RANGAFL4JAN) 	(V.NEELADRI RAO) 
Member (A) 	 Vice—Chairman 	
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Dy.Registrar(J) 
Dated: 2nd February, 1996. 
Dictated in Open Lourt. 
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