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O.A.N0.1594/94, Date: A =1-1996.

JUDGMENT

] as per Hon'ble Sri R,Rangarajan, Member (Administrative) }

Heard Sri K.K.Chakravarthy, learned counsel for
the applicant and Sri N.R.Devaraj, learned Standing Counsel

for the official respondents.

2. " ¥he concise facts of this case are narrated as
under: -
(i) Lapbour Officers in the Central Pool Labour

officers Service (for short CPDOS), Assistant Commi-
ssioners of Labour (for short ALZ) in Central Industrial
Relations Machinery (CIRM) and Assistant Welfare Commi=-
ssioners (AWCs) were three= distinct services under the
Ministry;of Labour till 3.2.1987 when all the three ser-
vices were amalgamated. A notification dt. 3,2.1987 was
issued combining the above three different services into
one organisatiqn called Central Labour Services and -
Central Labour Service Rules, 1937 (for short 1987 rules)

were framed under Article 337 of the Constitution,

(ii) : Responden£s 4 to 6 and the applicant were
appointed as Labour Officers in CPLOS on 1.5.1976,
4,3.1977, 11,3,1980 and 29,1.1980 respectively. Date

of their joining in'the_service determine the seniority

in that service.ﬁhen it was a seperate seﬁiority unit,

R=4 to R=6 appli=é for the post of ALC in CIRM service,
when a notification was issued by the U.P.S.C. for filling
up the vosts of ALC in CIRM. The grades and posts of ALC

though in the same scales of pay as Labour Officers in CPLOS,
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recruitment is ;nade by the UPSC by issuing a notifi-
cation fof direct recruitment., R-4 to 6 applied for

the direct recruitment of ALC in CRRM service and

were selected as direct recruits through the

above mentioned selection. R=5 joined the Service as ALC
on 12.2.1982 while R-4 & R-6 joined the said service

on 15.2,1983 and 20.,7.1984 respectively. Thus, R-4 to
R=6 joined as ALCs in CIRM as a fresh entrants in that
service without having esny lien in the post of Labour
officer in CPLOS, which posts they held earlier to their
joining as ALCs in CIRM. It is evident that the services
in the post of Labour Cfficer in CPLOS of R-4 to & were
wiped off when they joined as fresh entrants as ALCs

in CIFEM. Theitr seniority in the post of ALC in CIRM
will count from the date of their joining as ALCs in
CIRM. The applicant herein continued as Labour Cfficer
in CPLOS without -any brezk till three services mentionad

ahove were combined,

(iii) As stated, by notification dt. 3.2.87
the three seperate services viz, CPLOS, CIRM and Labour
welfare Officers were combined to form a single service

called 'central Labour Service',

(iv) _when the services were combined, a seniority

list of all the officers in the combined service in Grade-V

was issued wherein the seniority of the applicant. was shown
: initial

below that of R=4 to 6 taking into account the/dates of

the joining of the respondents 4 to 6 in the post of Labour

officer in CPLOS. The contention of the applicant is that

R-4 Re 6 having left the scrvice in CPLOS and joined as ALC
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in CIRM as a fresh recruitees, and that their earlier

szrvice as Labour 0Officer having'been wiped off b=cjuse
of their resigning irom that service, and joining the
service in CIRM as a fresh entrénts, their seniority

in the combined Central Labour Service can be counted
only from the Zate they wS¥® joined =5 AICs in CIRM

and not from the date they join=d as Labour Officer in
CPLOS. The applicant submitted a representation to
revise the seniority list in Central Lsbour fervice
showing him senior to R-4 td 6, as he had continued as
Labour Officer in CPLOS right from 1280 and thereby nis
Jate of entry in the Central Labour Service is earlier
to R=4 to R-~6, But, this was rejected and hence he filed

this Or for showing him as senior to R-4 to 6 in the

‘combined Central Labour Service,

{v) The respondents rely on Rule-3(1) of Central
Labour Service Ruless 1887 to state that the seniority
of the applicant has been fised correctly es per this

rule,

Seniority Rule 9(i) of Central Labour Service

Rules, 1987 reads as under;-

“9, Seniority - The inter-se seniority of
officers appointed to the various Grades
mentioned in Schedule-I at the initial
constitution stage of the service uﬁder
rule 6 shall be determined according to the
length of regular continuous service in the

Grade subject to maintenance in the resa-
pective grades of inter-se seniority of
officers recruited under the rules mentioned
in Clause (¢) of rule 2: (emphasis supplied)”

B/ '005/"



*w
[¥a]

Sub-rules of Rule-9 are not relevant to tﬁ%issucs

involved in this 0Qa,

Hence, this case revolves on tha interpre-
tetion of Rule-9(1), ZEmphasised portion of the rule

can be interpreted in two /x ways viz:-

{1) whather the rsgular continuous service
in the grade in all the services which
were amalgamated (i.e. counting seniority
from the date R=4 to 6 joined as Labour
Officer in CPLOS)? or

(2) wWhether the regular continuous service
in the grade in the service in which
the concerned Cificers were working by
the date of amalgamation (seniority
for R=4 to 6 to b= counted in the
combined service only from the date they
joined as ADCS)%

3. It was held in 1924 AC 185 (Shaﬁnon Reglities
Ltd. Vs. Ville De St, Michel) that where alternative
interpretations are egually open, that alternative is
to be chosen shich will be consistent with the smooth
working of the system which the Statute purports to be
regulating and that alternative is to be rejected which
will introduce uncertainity, friction or confusion into
the working of the system, Thus, when two alternatives
are available while interpreting Rule-9(1} of 1987 rules,
it is essential to prefer that alternate which is con-
sistent with the facts of this case and and serves the

purpose for which it was intended,
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4, Reliance was placsd on the following to
come Lo conclusion that the s=arvices rendered o

by R=4 to 6 as Labour Officer in CPLOS ~lso should
be counted for the purnose of senjiority in the

amalgamated Central Labour Service,

(a} RIR 1985 SC 1276 - Omprakash Sharma Vs, UQOI

(p) 1389 (7} SLr 3211 - p,.,Zaratchandra Vs. Smt. i
D.Malathy.

{c) 1989 3CC({L&S) 206 - R.M.Ramual Vs, State of
Himachal Pradesh B

The zbove quoted cases are analysed to see how far

they support the case of the respondants 4 to 6 to

32t the seniority from the date of their initial

=

appointment as Labour Cfficers in CPLOS.

5. In O.P.Sharma's case, thers were three Jdivisions

" fund¢tioning under the control of the Divisional

Electrical Enginser, Jhansi. The three departments are -
(1) Divisional Electrical Engineer, Jhansi, (2} 0/o

the Asst. Electrical Engineer{workshop), Jhansi, and
{3) 0/0 tha Asst, Electrical Engineer, Jabalpur. 7The
clerical staff in these three units were borne in a
common seniority list till 31,8,1956, Effective from
1,5,1956, fhe thre? units ware made separate indepeg;
dent units and all thé three units were also permitted
to héve seperate seniority list for the Clerks working/
borne in their units. The workshop unit mentioned
under Item-2 ahbove was merged with the departmental
office of the Chief Electrical Engineer, Boﬁbayfand

this merger continued till 31,7,1979, gffective from

cesl/~
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1.8.1979 all the three original departments men-

tion.d above which were‘trifurcated on 41.8.1956

e Sy =

i were re-amalgamatéd in the matter of staff and a

common seniority list was introduced,

while the respondents 3 to 6 therein who

belonged to erstwhile workshop unit under item-2

apove and who were amalgamated with the staff of
rl » - I - s CEE) .
i chief Electrical Engineerj Bombay obtaired accélerated
] - under CEE unit.
promotion because of easy availability of vacancies/

Consequently, when re-amalgamation was introduced

M

from 1.8,1979 the said respondents 3 to 6 were

‘earlier
reverted to the/comuon seniority list, they scored

s march over the appellants because of fortuitious
event., In that context, it was held by thes Apex court

in the ahove referred case as follows; -

ngbviously when the amalgamation took place,
respondents Nos,3 to 6 coulcd not score 3
march over erstwhile seniors on any valid
principle of seniority. This would unguese
tionably be denial of equality under Article 16
of the Constitution., It may be that they
g might have enjoyed some accelmrated oromotion

when workshop staff was amalgamated with the
“the -Bombay office. But when they w:are
repatéiated and re-amalgamated with original
two offices and brought back on the common
seniority list, they nmust find their original
-place gua the appellants. This is not a case

/were passed over where appellants/denied promotion on the
~at the time of '

selection Or ground of unsuitability, In sich a situation

statusjuo ante has to be restored. obviously
respondents Nos.3 to 6 will be pelow the

appellants and any other view to the contrary
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‘ would be violative of Article 16 as it would

constitute denial of equality in the matter

of promotion.”

PP, TP S

~ From theabove fact, it is clear that trifurcation

of the three units with eftzact from 1.9.1956 and their

Py

merger once again with affect from 1.8.1379 were cone

on administrative grounds and when such trifucation

and re-amalgamation done for the saministrative reasons
apex court held that the original seniority before

trifurcation should hold good and be ra=-introduced.

in the present case, R-4 to 6 did not join as

Assistant Commissionefs of Labour (ALCs) on administrative
grounds. They resignsd the job of Labour Officer in
CPLOS and joined as ALC on the basis of their selection

whepn applications were called for the post of ALC by

UpsC. R4 to 6 resigned from the nost of Labour Officer

in CPLO> and joined as & fresh entrants as ALCs. Hence,

how far it will be reasonakle to grant them seniority

from the date they joinec as Labour officer in CRLOS especially
angx when no lien on the post of Labour Officeéfaiintaineq

a ne=gative one.

need not be further examined. The reply is obviously.Z oot
In the facts and circumwtances of the case narrated above

the présent case can easily be distinguished from the
facts.oﬁ-sharma‘é' case. The judgment of apex court,

hence has no application for grant of senijoritv to R-4 to 6

in the amalgamated‘Central Lgbour'Service.

eesd/-

-~




M o \ e TN PP
A
: 9 3
] . \ : .
6. 5ri Saratchandran's cas® also cam= up for dis=-

! cussion at the tim= of hearing. Tt was felt by us at i

that time that the facts of this cas® were not very . g

clear. liowsver, now that the Case has been analysed

for giving senioritj to R-4 to 6, this case also is

:d on the basis of the available material in
.

the above referréd judgment.

- @xamin

Verala State Elzctricity Board had a common

establishment till 31,3.,19A4 which wa$ oifurcated

T A L

into two segments viz. General £stablishment and

] Board‘'s Secretarial Establishment, An option was
given to those® who were working inlthe comnon estab-
l1ishment {(3eneral cgtablishment) to ont for new

f ' establishment (Secretarial mstablishment). ©Only those

who were selectsd among the optzes were taken into the

new establishment. In the process, SoOm® of the seniors
who had opted were not selected and some of the juniors
who had opted were salacted. <he seniors who were not

seiected though dpted continusd in the original =stab=

lishment. The juniors who are selectad had join2d4 the

new establishment, got promotion therein. The niors

who were not selected though opted continued Mgche

same grade in the original establishment.

In the year 1981, the new establishment viz.

.

the Sgcretarial wing was amalgamated with the original

common establishment. Then a regulation was wmade inter-

alia for fixation of inter-se seniority of the employees
of the two establishﬁents at the initial stage of amal-

gamation. It was 1aid down that the total length of

.
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service in the cadre in which they ware working
at +# time of amalgamation as the basis for £fixation
inter-se.
of/seniority. This formula was challenged by the
seniors in the original establishment who could not
“m sslecred for the Secretarial Wing over their
juniors by claiming that they have to be given
seniority over their erstwhile juniors while fixing
intar-~se seniority on amalgamation irrespective of
the cadre by the date of their amalgamation. Though,
the Writ rPetition was allowed, the same was st asid=
in writ App=al, but an opportunity was given to the
concerned employe=s to make represantations to Ketala_
State Electricity Board in regard to the same, On
consideration of those representations, Kérala Stats
Elcctricitylﬁoard decided to fix the inter-se senilority
by taking into consideratidn the total length of service
irrespective of thé cadre. The Kerala High Court had
not agreed with the said view in Saratchandran's case,
while referring to Omprakash's case, it was observed by

the Kerala High Court that the seniors who had opted

having been overlooked at the time of selection to the

Secretarial Establishment, while in the case of Pmprakash

.. Sharma's case there was no such passing over and hence

the total length of service in the same cadre had to be
taken into account for consideration for fixation of

jnter-se seniority on amalgamation,

From the agove fact, it is clear that ths kifur-
cation of the original'depaptment ana amaigamaéion of

the bifurcated departments was done on the basis of

.e11/-
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existing circumstances at that time. Tﬁe bifurcation
and re-~unification gas done for the administrative
reasons, The eﬁployees Qere given option to join

the new department on selection. it is.not the case
where employses left their criginal establishment on
their own and joined the ntw establishméﬁ;. The bifur-
cation and re-unification is similar to the case df
O.P.Sharma. For the reasons stated in C.P.Sharma's
case, the case of the Q:esent épplicant in this 0.A.
ig distinguishable from tﬁe case of Sri Sarachandran,
For reasons Stated, the present citation also cannot

help the respondents 4 to 6 in this case to get seniority

Ay

from the dates of their joining as Labour Officér in

CpPLOS.

7. In Ramual's case, the question of fixation of
intir-se sSeniority when th= part of Punjab State was
added to Himachal Pradesh at the time of re-organisation
of States came uprfor consideratfon;: The inter-se
seniority is to be decided on the basis of langth of
service in the same post or equivalent posts, Thers was
also a second guidel;nerin ;egard to egquation of posts.
The apex court in this reported case considered only _
in regard to squatiép - . of posts., Here also the question
of joining the other department on their volitionxy as

a fresh entrants does not arise, Th= amalgamatioﬁ was
don® for the administrative reasons. Hencé, this case
also cannot help R~4 to 6 in the present case fdr ggtting
seniority from the dates of their joining aé Lébouf

Otficers in CPLOS.

ﬂ/ ! | : ...12/-
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8. Now, w= will take up the ggestion of appli-
cability of second interpretation of Ru}e-Q(l)
referred to in para-2{(v) supra. The facts of this

t
; case reveal that the R~4 to 6 in this case have
} joined as Labour Officer in CPLOS earlier to the

applicant, rssigned their job and joined as ALC in

D cfficial
the posts of ALC. There is no averment by the/respon-

.g' CIxM by appiying to a notification issumd-gfwﬁﬁsc for
|
dents in their reply that R-4 tco 6 maintained their
lien in the Labour Service in CPLOS eventhough they
join2d a5 ALCs in CIRM, The aprli_antx states that ' -
r R=4 to 6 resigned their job on their posting as ALCs,
Hence thigJQould mean that R-4 to 6 have discontinued
their service as Labour Cfficer and joined aé AiCs as
fresh entrants, thereby wiping of earlier ser?ice as

!

Labour Officersin CPLOS.

9. The applicant ralies on the reportedz case

X AIR 1974 SC 246 - State of Gujarat vs. C.G.Desai and
Ors.) tc state that R-4 to 6 havéng resignzd the job
of Labour Qfficer in CPLOS to join as ALC for bettering
their prospects cannot claim their earlier service as
Labour Officer in CPLOS for placing them {R=4 to 6)

above him(applicant).‘ The facts of the above referred

Czse are as follows:-

-
-
.
¥ :!.‘
s
§
!ﬁ
3
3

R-1 in the appea¥_filéd by the State of Gujarat,
was initially officatingzghe post of Deputy Engineer
since May, 1955 in P.W.D. of the then State of Bombay
gnd he continued in service as such until 3.12.1959.

wheén he was selected and appointed as a result of a

competitive examinstion held by publig Service Commission,

.{13/-
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to a post in B.S5.E. Class-I11 service, Being a direct
recruit to Class-1I service, he had to undergo graiging
; for a period of one year and thereafter to work on
| probagion as Inchaerge of sub-division, for a further
? period of one year. Sinme, he had =R already worked
v as officiating Deputy Engineer, the training geriod
i was waived and he was directly wlaced as Incharge of
sub-NDivision., On completion of two years of probation
he was confirmed as peputy Engineer Class-I1 with
effect from 3.12.1961, 3ometime in Jun<, 1961 a
committe~ was appointed by tﬁe State Government to
prepare a select~list Qf peputy Engineers for promation
% as officiating Ixecutive Engineers. But, the case of
R-1 was not congidered for the reasons that he had not
put in six years of service in 1961 as “eligibility
‘cervice" for considsration for selection to the post of
officiating Executive Engineer, The stand of the Govt.
was that in case of Deputy inginaer Jdirectly recrnited
through a competitive examination held by the Public
Service Comm}ssion,‘service if any, render=d by them
as officiating Dy.Engineer prior to their appointment
to Class-11 service (hereinafter called pre-selection
service) could not be taken into account in cbmputing
their 'eligipbility sérvice'. The case of theVR-ltherein
was that the stand of the Govg, was wrong and under the,
ralevant rules, his pre-selection service (Erom 16.5.55
to 2.12.1959) asm officiating Dy.Engineer had to be tagged ="
to his post selection sgrvice for g%m calculating the
. reguisite period of his *'eligibility service', The

—

cases of R-2 & R=3 in the cited case was also similar,

o l4/=
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The main ground tak=n before the High Court
was that the action of the Government in excluding
by tham
frow computation of sarvice rendered/as officiating
Dy.tngineers (Class-J1 service) was viclative of
Article 16 of thz Constitution 2f Indisx in-as-much-
as in the case of persons who wers recruited to
Class~I1 by promotion, their pre-sslection sarvice as
officiating or temporary PE was computed towards
their eliqgibility sarvice, The High Court held
officiating
"for promotion as/ixecutive Engins=arsshall be cone
sidered on the basis that the pre-selection service
rendered by them as officiating Dy.Engineers prior to
as Dreputy Engineer
their direct recruitment/was lizble to be taken into
account in counting the minimum period of eligibility
as
service requisite for promotien/officiating Executive
£ngineers®, The Judgment of the High Court was

appealed agsinzt by ths State of Gujarat and was heard

[+H)

by Their Lordships‘V.R.Krishna Iyer . and H.5.,Sarkaria,JJg.
(as they were then). The appeal was allowed znd it was
held by the Supreme Court that there was no violsation of
Article 16 of Constitution as contend=d by the respondents

therein,

In the course of the judgment Their Lordships held
that the respondents appeared for direct recruitment
selection of Dy.Engineer Class-Il, to better their prospects.
Had they continued as officiating Dy.Zngineers they would

get .
have kgmp taken long time to/oromctedte Class-Ii service..

.15/~




‘direct recruitment to the post of ALZ which was in a

15 1t

1t 1is worth to reproduce the observation made

in the above context by the apex court:~

v"1f a person like any of the respondents to
avoid the long tortious wait 1lmaves his
position in the never ending queu® cf Tempo-
rary officiating peputy Engineers atc.
looking for promotion, and takes a short

cut through the direct channel, to Class-1I
service, he gives up once tor all, the advan-
tages and disadvantages that go with the
channel of promotion and accepts all the
handicaps and bernefits which attach €0 the
group of direct recruits. R cannot,

after his direct recrultment claim the
penefit of his pre-nelectlonx service and
thus have the best of both the worlds."

hat
The important principleszage discarnikle in

the above judigment. are:-

{a) When an employze rssigns his previous job and joins

applying for
sc a direct recruit after [direct recrnitment, his

:arlier service even in the same grade is wiped off.

(b) The earlier service cannot also be considered
for service eligibilipy for promotion to higher post.
when the earlier service cannot be considéred_even
forwsérvice eligibility, there can be no reason to

consider that service for the purpose of seniority.

In the present case, R-4 to 6 appeared for

different seniority unit at that time from that of the

Labour officer in CELOS. The intention of R=4 to 6 to
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switch ovar to the new unit is evidently for bettering

their career prospects or for reasons which will give

them advantag?. when they joined as nLZ, they know

very well that their seniority in thatunit counts only

joined ’ .

from the Gate they Hoix/ the post of ALZ, as 1it’
seniority )

existed as a scperatc/unit " pefore amalgamation.

Having knowytheir seniority status as AL they caanot

claim the seniority from an eariier date.in the combined
carvice from the date they

/joined as ,apour Cfficer 1in CPLO5. Knowing this only

LS

they have not presented their cas®, cventhough notices
official

were served on them in this O.A. Tha/respondents for
inaxplicabis reasons granted them (R-4 to 6) seniority
in the amalgamated ~LS from their initial appointment
a5 vapour Dfficer in cpLOs. & perusal of the reply
statement fil=sd in this OB by tﬁe official respondents
did not give any valid reason to grant seniority to
n-4 to 6 ss above. The official respondents hide them-
selv:s undér ruls 9(1) of 1937 rulas to sustain their
to why
case. They have not given any reason ss,/  the length
of service in their grade in wule=3(1) of 1987 Rules

cannot be interpreted as utThe grade in service he was

working on the date of amalgamation™.

The judgment .in the appeal filed by State of
Gujarat refarred to aiiove clearly states that when
directiy recruite@ to a post, the length of service
in that grade only after direct recruitment will count

g for further promotion
for service eligibility{ wWhen earlier service before

direct racruitment cannot be computed even for service
eligibility for promotion to a higher grade, how the'

department in the present case can grant seniority for

.17/~
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the serzngs rendered eariier €O direct recruitment

a5 [

Zs 1in the prasent case, gven if the post of Labcur
. and Aic in CIRM _
gtficer in CPLOS/bear the same scalms of pay. There

to this question
is no besd to give any answer/as the answer, obviously,
cannot br in favour of k-4 tO 6, It was also held by
ths apex wourt that seniority as dedided in that case

by the apr.v court will not violste any constitutional

guarantes,

10. The applicant i8 also relying on the reporte=d
case ¥ 1974 (5) SLR 280 - puranjit Singh Vs. Union
rerritory of Chandigarh and OrS. Y to submit that’

2-4 to ( having joinad CIRM after severing their
connectitin as Labour Officer in cPLOS cannot be taken
into consigeration for fixation of seniority as per
Rule=9 of 1887 rules, Hon'ble V.C. after looking into
this citation has come to the conclusion that this

csse dons not Support toe 5lea of the appiicant.

sri puranjit 3ingh, the ap:titioner in the
above cited case joined service as Assistant Engineer
in the Irrigation Department of punjab Government and
he subs:quently optsd to join P.W.D. (B&R) of the
state Govt, and later he was deputed to the gnginsering
Department of Chandigarh Administration. The® question
which had come up for consideration in the said cése
is as to whether the appellant therein could claim
xxak hisigggvicesas Asst. Engineer iﬂ the Irrigation
pepartment of State Govt. ai&;xh&dxtaxusxxakanxiak&
‘IRRR ke gakkanxfor determination of his seniorityas

psst. Cngineer in the Engg. Department of Chandigarh

Adminiastration.

.18/~
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It was held in the gaid case that the petitioner
therein had left the s=zrvice qnjer punjab State Govern-
ment and joined the Engineering Department of Chandigarh
Aduinistration and hence "his service as Assistant
Engineer whether in the Irrigation Department or P.W.D,
(BaR) prior to 18.8.1972 was completely wiped off",

It was further held in the said case that the petitioner
therein cannot claim his service as Asst. Engineer

in Punjab State Government for reckoning ot senicrity

in the cadre of A.E, in the Engineeriny Zepartment of

Chandigarh administration.

The apove cited case c¢learly indicates that
counting of seniority when an ofificial left his previous
job and joins oth=r Jdepartment on his own volition is
only from the date of his joininy the other department.
g can be seen from the facts of the case though thé
petitioner was initially sent on geputaticn to the

ngineering departmeht of Chandigarn Administration

Lr}

on 7.10.1972 he made a request to the Chandigarh Admi-
nistration to absorb him in Engg. Department of Chandigarh
Administration giving him the benefif_of service in the
Punjab State Govt..fight from 15,7.1968, the date on

which he joined as Assf. Engineer in Punjab Government,
Chandigarh Administration informed him that he will loose
his past services in the State Govt. and he willibe given
seniority at the bottom of the gradation list of officers

of his category in Chandigarh Administration. However,

the apex court by its decision dt, 1.9,1988 held that

«ee19/~
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Under Rule 12,5 administration had gi‘an power to
give retrDSpective senjority and hence the éeniority
given to the pititiOner with effect from 7,10,1672
was valid, Frém the facts of this case it is evident
that tha applicant join~d Chandigsrh Administration
with effect from 7.10,1972 and hence he vas given
seniority in that cadre only from the Bate he joined
Chandigarh Administration and his past scrvices in
Punjab Sovzrnmént w .re wiped off as he volunteer=d to
jein Chandigarh‘Aaministratioh on nis own volition.
11, The principle ip Puranjit Singh's cass is

’

very valid in thes present case as R=4 to 6 hzd resigned

- from the post of Labour Officer in CPIO? and jeined

as fresn entrants as ALC. Had this amalgamation hag

- not :aken place, their seniority as ALJs would be from

the date they had joinad as ALUs, as their »ast services’
as Labour Officer in CPLOS had been wiped off, Hence, |
when the amalgamationiof the three different

seniority units.qixk&axﬁagxkaqut tooks place, ke zERRzZ
they cannot claim sSeniority £from ﬁggigarlier date of
joininz as Labour Offic;r in CPLOS as they had resigned
from that post before_joining as gi;_ puranji€ Singh's
case i?afore-—runner for deciding the case of the respon- ‘
dents herein in the seniority d;spute. - I am of thé

opinion that Sri Puranjit Singh's case is .oentical to

the case under discussion NOW. fThe reliance of the

.ee20/=
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applicant on this reported case to strengthen his 8
contention caﬁhot pe dismissed lightly as not
helpful to him, but it had to be he1ld that it proves

his case.

12. The apex court in (1995) 31 ATC 516
(X.Ramaswamy VS. govt. of Tamil Nadu and Ors.)

had obssrved that'when an officer is transferred

from cne post to another with the same status of scale
of pay, his seniority willcount from earlier post

as per rule in that case. Conversely this ruling
would imply that an officer who was not transfefred
but joined the other department after resigning the
post in the earlisr department, canno®: count his
seniority from the date of his joining in th= ear-

lier department®.

13. It is not disputed that the Labour Welfare
Officer in CPLOS and 2IC in CIKRM are borne on two
qifferent seniority units grior to amalgamation and
voth of them were in the same scales of pay. If in
the amalyamated éadre R-4 to 6 can claim seniority
from the dates of theilr joining as Labour officer

a piquant situation will arise, This situation can

be explained as follows:=-

all class-i serv_ces in theCentral Governmesnt
ars having same scalss cf pav as given in Schedule-1IT
of 1987 rules, The lowest in Class-1 ssrvice is Grade-V

scale, Thes Labour officer in CPLOS and ALCZ in CIRM are-

L.21/-
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recruited in that grade before amalgamation. All
other Ceéntral Servicss also are having the same
scales of pay at the initial inducticn stage viz.
Grade-y, How the seniority ofzgndian Railway
Personnel officer (IRPS for short) who joins the
Railway in Class-I service and latex-joins on fresh
selection in Grade-7 scale viz. junior scale as ALC
or Labour Qfficer or in Central Labour Service is
to o= fixed? IRPS officer also deals with Labour
matters similar to Labour Officers/AiCs/0Officears in
Central Lacour Service, If the IRPS officer after
joining the Railways applies for the post ofrALc and
bets selected and joins the post can he also claim pxEx
his past service in the post of Asst, barsonnel Ufficer
in Reilways for counting the seniority in the new seniority
ugit of Labour Service, OQbviously this reguest of the
IRPS officer cannot be countenanced and will be resisted
~ven by the official respondents in this OA 55 he was
from other seniority unit. If such a request of the IRDS
officer is accepted that will be viclative of the jedaely
visions of the Constitution., The case of 2-4 to 6 is
also similar to the case of IRPS officer quoted abova.
Hence, to avoid such a piguent situation only alternative
interpretation(2) suggested to Rule 9(1) of 1987 rules

is more appropriate,

14, Departmental rules and precedences.’past
experiences forms the back bone of the Administrative

Law. It was held by us in X 1995(1) ATJ 477 - Smt.S.
Shakuntala Devi and Ors, Vs, fhe C,P,0., E.C.Rly., Sec'bad

and Ors, X that reliance on precedences/past experiences

is valid while resolving the disputes arising amongst

employees, .Large and establishad“departments alve valuable

clue for resolving disputes of the type in this case, One

0’22/-
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: cuch instance from Railways is quoted bhelow:-

Ln A:st. Station Master {ASM) of the Hubli

P -c;ncr".aﬂ -

Division acceptéd pottom seniority and joined Guntakal

Livision in the direct recruitment category of ASM
thereby foregoingk his seniority in Hublig Division,

ﬁe was posted to a contiguous section of the

i qubli Division in Guntakal Division, For operational
é reasons tne said congiguous division was attached to
Hutli Division later and the ASM alsc opted to stay
in the contiguous division though attachsd to Hubli
division., Thus, he was taksn back to Hubii division
with his seniority position in Suntakal Division %é
he was posted-to Hubli Division on administrative
grounds. His erstwhile juniors in Hubli Division
becane senior to him wh=n hes joined Hui:li Division

. as he joined as a fresh entrant in Guntakal Division
on his own volition and his seniority in Suntakal

Division was only protected.

Th= rulss for such abksorption as guoted above
is more and less similar in ali the G.0.I. departments,.
The case of the respondents 4 to 6 herein in this OA
is_also to be viewed on the same lin=s as the ASM in
Railway referred to above., Whenever an employee opts to
come to other seniority unit on his option either through
direct recruitment or otherwise, he has to be placed
at tﬁe bottom of the seniority unit in the category in

which he joins and if any amalgamation tak«s place the

employme is entitled to yet only that seniority he

/and is also possesses in the opted departmant, THis is a well
in accordance -

- with the settled rule in administrative pariour/ Hence -4 to

a principie ‘ only -

' laid down by R-6 are entitled to jet/thatseniority which they possess
Ap=X court : o :

. in Sharma's as ALC in CIKM when the three departments were amalgamated
case.
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and they cannot aspire to get the seniority from the

, ]

date they joined as Labour Officer in CPICS.
i 15. 1 hav~ already stated that R-4 to bwere
1 fyllyaware at the time of their joining as ALZ in
% ~// ~Imsi that their seniority will count only from th=
‘ date of their joining as ALC in CIRM unit as rhey

/as otherwise  join2d in thatdepartment as frash entrantsgl Having
| they would .
have contested known that, they cannot now ask for seniority

this case with . . . . .
full vigour from an earlier ‘date just pelzuse the amalgamation

had taken place, The service earlier to their joining

3

.5 ALC in CIZM having been wipad off becjuse of the
fsct that they entered as fresh entrants as ALCS
they can have no claim Lor their past ssrvice as

Vipabour Qfficer' in CPLOS,.

1

o)l

. In any seniority disputes both sides cannot
pe catisfied, Tspecially a s=niority Jispute between
TWO ofricialzﬁzill alwzys stand to loose because of
the rules. In such a ¢ase the question of violation
of any Constitutional provision does not arise,
Hoﬁ'ble v.C. has said that there will be violation of
Article 16 of Constitutioniif the relsvant phrase of
Rule 9(1) of 1987 Rules is intgrpreted as grade in
service in which he was working_on-the da£e of amal=-
gamation. Violation orlptherwise of Article 16

of the Constitution has to be awamined on its merits

of e=ach Casg.—**———?—* - : —~~—That alternate -
‘which is absurd or violative of constitution has toc be

avoided. "If one of“the:interprstation chosen which has

n _ S h ..24/-
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a better merit as envisag=ed in 1924 1Z 185, it cannot

be said ®net it will violate Article 16 of the Consti-

tution. The g 4uest10n of v1olction of any Article, in my
intﬂro"°tatton

opinion, dozs not ariss in this csse if one of the/

which has better merit is chosen. In my opinion, ths

second interpretatién will clear the uncertainty or

friction in the working of the system and hence to be

preferred for the reasons stated above,

17, Hon'ble v,2. in his judyment at para-14 seems

to suggest that the applicant will gain by second
interpretation only tew places whereas the respondents
will loose heavily in their seniority position. But,

our aim is not to see who loo<es or who gains.. Our aim
in this interpretation is to see that the rule is
properly interpreted and the respondents adhere to that
intsrpratation and revise the seniority list accordingly.
Hence,'z_see ne purpose will be served by looking into
the details regarding the ;ositions gainad by the applicant

or position lost by the respondents,

18, With due respsct I differ from the views expressed

by Hon'ble V,C, for the reasons stated above, . The D2

has to be allowed and a direction has to be given to the
official respondeants to f£ix the seniority of R-4 to 6
taklng into account their date of entry into the grade
of ALC vis-a-vis the applicant's date of entry as |
0*\-0—————’%".
{ R.Rangarajan )
Member (Admn. )

Labour Officer in CPLOS.

Grh.
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19, sarlier, ti.e learnsd V,2, had circulated

L

for my concurrence a 13giage judgment, I gave my
views differing from the views expressad by the
learnzd V.0. in my areft jusgment ot Z4-pages as .

above, After going through my views in this case,

"the learred V.7, nas revissd his earlier judgment

of 13-pages to a 22-page judgment and sapt the same

) Cmmmmma T mu indament the case of
state of Sujarat Vs, 2.G.Desai [ ATIR 1974 5T 246 1

was diccusszd which was relisd upoﬁ Ly the applica-t

to assict his contention. Though in his earlier
judgment, the iezra=d V,Z. has not made any raference

t5 this citatinn, the same has been analysed in-this -
revised draft judgment, as T had discussed this citation

in iy bri=f, Though my draft iundgm=nt neads no revision

3

as all the noints discussed by leara:d V,C. in tne

-

]

nt dratt have been fullv brought st in ry judgment,
' /= laborate
sel it necessary to clarify/comment/on some of the

pres

-1
Hh

1

points mentioned in the revised draft of the learned v.,C.
Hance, in addition to the points menticn2d by me earlier
as above, the following comments are addesd on the

revised draft of the learned V.C. -

20, In the latter part of para-lﬁ of the‘_evised
draft, learn~d v.C. has stated that the case of Puranjit
Singh Vs, Union Territory of Chandigarh & Ors. Y 1324 (™)
SLR 280 ) does not help the applicant in supnort of his
plea. In my judgment, in naras-10 & 11, I have stated
that the earlier service of Puraniit Singh in‘the Punjab

State Covt. has been wiped off as he has joined the

. 026,/"
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Wdigarh administration from 7.,10.1672 on bis own
volition as held by Apex Court. Eventhoué% it is
not an intsgratién of the departwent, the fact'fhat
whan an “mployes joins the other department on his 2wn
volition which is é different seniority unit, that
past services thouh in the same grade cannot be

N
counted for purposes of seniority in the later denart-
ment, This princinsle ha= b=en held to be correct by the
Apex court in that casa, 1In the prsssnt csse 2-4 to R-b
having leit the CPLO5 on their own volition, cannot claim
the servrice in CPLOE. This is the onrinciple wnich had
to ©e followed even if the three dapartments piz,
CPLWS, ZIRM and Welfare Organisations we-e combined Subscquentlf.
Recause an inteareted seniority list ws= prepared on

amalgumation, the prircisliz 1a

i

[=h

v

dnwn oy the boex congrt

n

in Puranjit Singh's case cannot e agherad to is not a

judgment
proper appraciation of the zpax Tourt/in Puranjit Sindh's

Ceasd

cage, The principle laid dowvn by the Apex court in
ruranjit JSingh's caze is verv valid in the wresent cese

also and hence€ assists the applicant in advancing his

contzntion.

21, In nare-11 of the revised judgment of the learnas

Oy

V.C. the case of Sarat Chandra (1989 (7) SIR 311) was die-
cussad, ' No notable conclusion wés drawn from thes Citatioh;
The case itself is entirely different, In Sarat Chandré's
case, thése,who applied for the new service weram screened

and the sepjors who were overlooked at the time of screening

for the new service were not given the sesniority on i

--.27/-
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amalgamation, Hence, the integrated seniority o
list was prepared on the basis of length of sarvice

in the cadre in which they were workin- at the time

of amalgemation. I have already stated in nara-6 that
the Sarat Chandrat's case cannot help the repoondents

4 to 6 to get their seniority from thedate of their
joihing in CPLO3 as in Saratchandra's case olemant

of selection was involved at the time of bifurcation,
As the lesrned V.C., has not Srawn Any con<lusion en
the b-sis of this citatien., T presume that my view
that ZSarst Chandra's C=2se dows not help T-s to 2-6 has

been aoresd to,

22, My views that the case of Odmprakash Sharma

(ATR 1985 SC 1276) and namual (1933 220 (187) 206)

CANNOt e taken 23 citations halping the case of n-4 to 6
hés ot peen fully commented updn. Ae a matter of f=ct,
the learned V.2, himself has stateg in the last para

of page-22 in his reviesd draft that neither the applicant
10r the respondents had made eny direct referapce to any
appropriate citation to assist their case, Hepce

my view that Sharma and Ramual's Ccase dovs not help

R=-4 to R-6 stands good.

23, The learned V,C, has advanced his reasoning

that the case of State of Gujarat Vs, ©,G.nesaj (AIR 1974
SC 246) do=2s not help the applicant, Tha cage of Ti=ssai
has_been fully explained by me in para=9 supra, It is
not nacessary now to state the facts of this case once
again. My comments on the various points

mentioned by the learned V.C, in this connection are

88 below:-

L—_. ..28/-
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(1) It is conceded even in the revised juigment

of the learned V,Z, thst R-4 to 6 had chosen to apsly

)

for Grade-v posts in CIkM consid:sring bettsr prosnects

in that service, Tn that context the observation of
the Suprere Court in Desai's casze extracted at 539&-15
above assum<s relevance, If one leaves the job on

his own and joins the other seniority unit having

b2tter carcer prospects, can he a’dd the earlier sarvice

in the former department for seniority in the amalgamatea
service? This point has been aptlv renlied in Dssai's
Casa, The nr:s-nt case of R-4 to R-6, having laft CPLOS
ror acnieving”oetter career prosprcts, they canﬁot claim
the ben=:it of the srevisus service and thus have tha

pest of poth worlas™, It iz a fict that -4 to 6 had

r-signed thair job in Zrade-V service in CPLOT and -

join.d as a fresh entrant in Graje-v service in CIxm.

It is not the case of the respondents, both official

and nrivate, thet R-4 to 6 w2re permitted to anclv

-~

to CIRM retaining their i=ngth of service in oPLCS
while joining TIRM. Amnlications of &-4 to R=6 wore

forwardad through the proper channel zs per the rules

in vogu=., The fowwarding of the application is to

snsure tﬁét R-4 to R~6 wiil be relieved if thev zre
selééted in CIRM. Just bzczuse the pav scales of Grade-vy
cadre, both in CPMOS ‘and CIRM are same, %xit will not

mean that thé earlier s=rvice will also be carried forward.
No rule or instruction to the above assumption has been
aﬂwanqeé eith=r by respondents or by the learnad v, in

[ ]

his reviced draft judgment,

«e29/-




29

(3]

{(ii) Tt is an admitted fact that the ssniority
unit of CPLDS and CIRM are entirely different. Just
bace 15e thz three departments viz, CPLO3, OIRM and
Welfare Oificers cadre are under the one Urnprella

viz, the Departaent of Labour, it doss not mean that
the Grade-V officers from ons branch can be draited to
the other branch with their seniority, Wo doubt, it
may be po:sible tnst one can go on deputation €5 the
othesr Jdepartment, but their l®an will be maintained

in their parent department, If bbsorbed in the other
departpent.on administrative gronnds only,.they can
carry their earliier senisrity, 7If they leave their
pPrevious seniority unit on their volition and join the
other =eniority unit, they have to ba placed in the
bottom of the other s#niority unit, Mere assertion that
the 0id service will bhe carried along with them for
giving them seniority in the other unit, does not carry
conviction. o such rule or even execytive instruction
Has been brought out by ressondents nr by the l:arped
V.C. If so0, vmere'is the viclation of Article 167

(iii) Seniority on mdm avalgamation of units in

all casecs n==zd not Le given by eqguating the nosts if

the grades and pay s;ales are same, This will arise only
in cases similar to Sarat Chandra's Case decidad ﬁy the
kerala figh Court. 1In the presenﬂcase, there is no
reasob wﬁy the past services of R-4 to 6 have to be taken
into accéunt_at the time of the émalgamation of the three
serviceg. AS the2re is no case for counting earlier service

of R-4 to 6, the guestion of discrimination 3does not arjae

and hence there is no violation of any Constitutionai provisir

.. 30/~
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(iv] The learned V,C. himself hss observed that if

& =-4 to & ~re given the nast services, there may be

cases of Trade-v Officers who have joined initially
itzelf in TIAM earlier to R-4 to 2-6 joininc CIRM

may rank junior to them in the combined service, Tt

such a €ase2 arises, them it will be a3 clear case of
violation of Article 16 of the Constitution, <Considering
this aspect =1so, it is proper that R-4 to 6 get
seniority in the amalgsmated unit only as per their

seniocrity in CIRM,

(v} Thetact that R=4 tc k=t have resinn=d from

CPE0T to_join £TRM has not been highlighted at all in

the revised draft judgment of the lsarn=4 v,C, T have
mentioned in my judgment that R-4 to -6 having left CPLDS

to join CIRM on th=ir own, thers is only on« criteria for

"fixing the seniority viz. the date of joining in the

last unit in which they served before amalgemation. 1In
para-22 of the revised draft jgigment of the learned V.C,
it is observed that "it is well =vtzbhlished that there can
be a classification on a2ny intelligible differentia”,

He seens to be under the impression that those who joined

‘ia one department and continued in that cepartment till

amalgamation and those who joined in one department

and switched over to ihe other departmeht szfore amalgamation
for two diiierent categories, On that basis, he seems

to ba of the opinion that if R-4 to R-6 doeé not compare
their chances with their erstwhile juniors in CPung

after amalgamation, it will be a case of discrimination,

Such a view can be taken only if R-4 to R-6 joined CIRM

from CPY0S on administrative grounds, But, the fact

conveniently forgotten is that R-4 to R-6 resigned from

“Q/—\ ---31/-
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CE+D3 on their own volition and hence cannot have

any claim over their nast services in CP™ NS, If

PR

that is so, t'®% guestion of two distimct categories
: as brought out in the® revised draft judgrent Soes

+ not arise, H&nce, there is no case of dmnial of

eqﬁal opportunity to x-4 to R-6 and the interpreatation

; ' of the Rule ©(1) of ths Central Labour Serdice 2ales,
1987 should »e to the eifect that the length of service
in ithe grade in the last unit before smalagamation is
only to be taken for nreparing the intearatzd seniority

list aiter amalgamation,

(vi) The le2arned V,0, seems ‘to suggzst in para-23

that only legal precedences have to be taksn while intor-
preting a provision, and the decision taken bv the admi-
nistration cannot be taken as @ precedent in that contsxt,

Goed lavs are made by observing the actual orecadences in

the field, Laws are not made by the wisdom of a single
incividval., Laws are enacted on the besis of collection

of statistics, preécedences in tﬁe tield and such other

r=zlated matters, No law can e realistic, if the reality

iz not taken into account. H=nce, thpugh the reported o
cas~ { 1935(1) a7J 477) m=2y wnot be an authority to be I
takszn note of in this case, the principle that nnly

legal precedences should be cuoted while interpreting the

provisions does not carry conviction. -,

24, In view of what is stated above! the 0,2, has

to be allowed. Wo costs./
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i1n visw of the difference of visuws expressed

by us, these orders along with the pleadings have to

be placed before the Hon'ble Chairman for referring -

e
under section 29 of A.T.Act, 1985,
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1. The Secretary. Govt.of India,
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ministry of Labour Shramashakti Bhavan,

Rafi Marg, New Delhi.

2. The Secretary, U.P.SC. Shajahan Road, New

3, The Secretary, Dept.of Personnel and Traning,
covt.of India, North Block, New Delhi-1.

4, One copy to Mr.K.K.Chakravathy, Advocate, CAT.Hy
5. One copy to Mr . N.R.Devraj, Sr.CGSC,CAT.Hyd.
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BEFORE THE HON'*BLE CENTRAL ADMINISTRATIVE TRIBUNAL:

AT HYDERABAD.
mae. AW oF 1995
) in :

0.A.NO.1504 of 1994,

BETWEEN:

T.Koteswara Rao

s/o Sri T.Ankineedu,

aged about 45 yrs, Grade IV Officer,
Central Labour Service,

on deputation as Industrial
Religations Officer at Nuclear - -
Fuel Complex,Hyderabad-500 762. .. APPLICANT/
Applicant.
and :

1.. The Governmentof India,
represented by its Secretary,
Ministry of Labour,
Shramshakti Bhavan,Rafi Marg,
New Delhi-110 001.

. 2» The Secretary,
. Union Public Service Commission,
New Delhi-110 011,

{3, The Secretary,

"V Department of Persomnel & Training,
Government of India,North Block,
New Delhi=110 001.

4L, Sri R.Shanti Sharfiag
Father's name: not known,
aged about %1 years,
Regional Labour Commissioner(Cetral)
Ajmir Post,
Ajmir Distiict,Rajasthan.

5, Sri D.M.Dhiwal, -
Father's name: not known,
aged about 44 years, Regional
Labour Commissioner{Central),
Bellard E¥state, :
Bombay, Maharastra=400 038.

6. Sri V,3.S8.Srivastava,
Father's name! not known,
aged about 44 years, Regional
Labour Commissioner(Central),
Dhanbag ,Bihar =State~ 260003. o

, . . RESPONDENTS/
Respondents.

Petition filed under Rule 8(3) of the Cehtral Admini
Tive RUlES,) 007




2,

The addréss of the’AppliCant for the
purpose of service of éll.notices etc., is that
of his counsel M/s.G.Bikshapathy,G.Vidyasagar,
’V.VishWanatham and K.K.Chakravartay,Advocagtes,
16=9=749/41,Race Course Road, 01d Malzkpet,
Hyderabad-500 036.

' The address of the Respondents for the purpose

of service of all noticds etc., are the same as

mentioned in the cause title.

Facts of the case:

The Applicant submits that he was
appointed gqs Labour Officer with effect from
29-1-1980 under the central pool Labour Officers
Service Rules. The séid appointment was under |
direct rectuitment rules. He was regularised in
the said post.Similarly-re5pondents 4 to 6 were
also appointed as Labour Officers under thé said
category. The next promotion from the said category
lies to the post of Senior Labour Officer at the

relevant time.

2 The avermments made in the O.A. may be

read as part of this petition.

3 The Applicant submkts that he has filed this

0.A. gquestioning the office memorandum NQ,A-23021/2/92-
CLS.T (V Val.I.II) dated 1-11-1994 issued by the first
respondent, in so far as it relates to fixation of

seniority of the respondents 4 to 6 over the applicant,



3

I+ was admitted and ordered to be expedited.
Sﬁbsequent‘to the filSng of this O.A. the first
respondent conducted a D.P;b. during fhe third

week of February and finallsed éhe proﬁotional .
panel for gi&ifi;gn adhoc basis to the respondentx
No.4 5ri R.Shanti Saran, who’'is working as Regional
Labour.Commissioner,Ajmir,Rajasthan state to the
post of grade-III of Central Labour Services which
is the next promotional post tothe apﬁiicant also.
The contention of the. applicant is that he is the
senior than the other réspondents 4 to 6 and as

such he has to be provided with that post.in whatever
manner it may be Whetﬁer it is adhoc or regular.

The first respondent ought to have considered the
applicant's case because he 1is in the knowiedge of
the matter. He failed to do so. Thereforé

the applicant prays this Hon'ble cpurt to give a
direction to the first respondent to promote him

in the said vaCancy or vacancies that may be filled up

prier to the promotion of Respondent No.4.

4, In this connection it is submitted that

the contention of the first respondent that thd above
promotion is adhoc and as such no right can be
conferred may not hold good for the reason the
éontention of the petitioner is that‘he is senior

and as such in any event he must be given promotion
before considering the £EKE KEE case of fourfh

respondent.

Prayer:

Therefore itis prayed that this Hon'!ble

ool




b,

Tribunal may be pleased to difect the respondent
No.1 to consider the petitionér for promotion to

the post of Grade III of Central Labour Services

before considering the case of Respondent No.4
which is going to be effected in a short span of.
time, pending diSposgi of the 0.A. and pass such
further or other orders as this Hon'ble Tribunal
deems fit and proper under the circumstances of the

case.
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Verification:

I, T.Koteswara Rao son of Sri T.Ankineedu,
aged about 43 years, working as Industrial Relations

Officer at Nuclear Fuel Complex,Hyderabad applicant

herein, do hereby verify and state that the contents

of the above Application ar& true and correct to the

best of my knowledge and belief and that I have not
suppressed any material facts.

Hence verified on this the 26th day of

February,1995 at Hyderabad. -
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HYDERABAXD DISTRICT

CENTRAL ADMINISTRATIVE TRIBUNAL:
AT HYDERABAD.

. MJA.NO OF 1995.
in

0.A.NC. 1594 of 1S9%4.

Miscellaneous Application:

Filed by:

M/S.G.Bikshapathy&

G.Vidyasagar
V.Viswanatham &
K.K.Chakravarthy

Counsel for the Appili





