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0.A.NO, 1592794

JUDGMENT ‘ Dt: 14(77.95

‘ : m
(43 PER HON'BLE SHRI JUSTICE V,.REELADRI RAO, VICE CHA;EMAN)

Heard Shri S.Ramzkrishna Rao, learned counsel
for the applicant and Shri N.R,Devaraj, learned standing

counsel for the respondents.

2. The applicant joined Intelligente Bu;eau (IB)
on 28.10.1970 as Junior Iﬁtelligence,offiéer. He was
promoted as Assistant Central Intelligence COfficer Gr.II
on 1,6.,1981, He was placed under suspension with effect
from 12,10.1990 for his involvement iq?police case under
Section 498-A of IPC, As'such,sealed cover procedure_
was adopted for consideraticon o% the case of tﬁe appli-
cant for promotion to the pest of Assistant Central
Intelligence Officer Grade—I, when the DPC met in
December 1990, The suspension was revoked on 5.4.,1991, .
Criminal Case was filed against the aﬁplicant, after
investigation for the offence uﬁder Section 498<A of

IPC and the applicant was ééquittedrfor the said offence

on 16.3,1993.

3. But another disciplinsary proceeding was initiated
against the applicant on 25.5,1992. The penalty of
reduction in pay by two stages in the time scale with
effect from 28,9.1993 for a period of two years with
cumulative effect was imposed on completion of the
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inquiry in regard to the shove disciplinary proceeding

'initiated on 25.5.1992, When after the applicant was

acguitted for the offence uncder Section 498-A of IPC,
he made a recuest for release of his promotion with
effect from December 1990 and the applicant was informed
by the memo dated 18,.6,1993 that the same cannot be
acceded to as the disciplinary proceeding inttiated
on 25.5,1992 was peqding against him. When the appli-
cant again made representation after disposal of the
disciplinary case for release of his promotion with
effectlfrom December 1990, he was informed by the.
memo dated 22,11,1994 that he cannot be promoted
till the penalty period expires. Eeing adg;ieved,
the spplicant filed 'this OA praying for setting aside
the ﬁemo dated 23.11.1994 and for consequential direction
to the respondents to promote the applicant to the post
of Assistent Ceﬁtral Irtelligence Cfficer Grade-I with
leffecbfrom December 1990 ie., from the date he was
" @ue. for the time bound promotion in view of his acquittal

in thg Criminal Case with all consequential kenefits,

4, ~ The 0.¥.No.22011/1/79-Estt. (A}, dated 30.1,1982
was issued by the Government of India (Departmental of
Personnel & Training) on the subject of promdtion of
officers in whose cases sealed cover procedure had been
followed butéiii%&vﬁmmadisciplinary/court proceedings
were pending for a longy time. The 0.M.N0.22011/2/86-

Estt, (A), dated 12,1,1988 was issued in éupersession '
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of all the earlier instructionjon the subject including
the OM dated 30.1.1982, ‘“he following portion of Para=-3
of the OM dated 30.1.1982 which is reiterated in the

OM dated 12,1.1988 is as under:-

"But no arrears of pay shall be payable
to him for the period of notional promo-
tionfpreceding the date of actuval

promotion,"

The said provision is to the effect that even though
the delinguent is exonerated in the disciplinary
proceeding/acquitted in the Criminsl Case, he is enti- |
tled to notionzl promotion from the date of actual
pPromotion :and he will not be entitled td arrears of pay
for the pe:iod from the date of notional promotion till
the date of his actual promotion., The Full Beﬁch of
Twigusssh L
Central Administratiwakhas struck dewn the same. The
Apex Court held in %82 AIR 1991 SC 2010 (Union of India

Vs. K V.Jankiraman) that the above guoted portion in

the CM has td be substituted by the following:-

‘"H@wever, whether the officer concerned

will be entitled to any arrezrs of pay for
the period of notional promotion preceding
the daFe of actual promotion, and if sd to
what extent will be decidéd by the concerned
auvthority by taking into censideration all
the facts and circumstances of the disci-
-plinary proc§eding/criminal prosecution.
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Where the asuthority denies arrears of
salery or part of it, it will record

its reascns for doing so."

5. Even the CM dated 12.1,19€8 states that 1if

the delinguent is exonerated in the disciplinarf
proceeding/acguitted in the criminal prosecution, he
has to be given promotion from the date it was due to

the DPC/selection

him, if xkexseosrremordedsterscm

committee as per the sealed cover reccmmends for the

promotion of the zpp delinguent or {f he is entitled to

{the promotion.as_ber_the gzg@iggﬁgiiéfz;fBut,the question

G@E:Eg:ﬁﬁéfﬁéz:zg;:xaaiﬂﬁxmmxnngnﬁﬂxxné££§§§§§;§§:;:i:b
sealed cover referred to has to be aﬁé;ed“gggior not
if by the time of disposél of the earlier disciplinary
proceeding/criminal casgfanother disciplinar? proceeding
is initiated, was not considered in Jankiraman's case,
for such.a question had not arisen for consideration
before their lordships of the Supreme Court., There is
no mention about such & situation either in the OM dated

30,1,1982 or in OM dated 12.1.1988,

6. It is vrged for the applicant that when the
relevant OMs_make it clear that the sealed cover has
to be opened in case of the exoneration of the delin-
quent in the disciplinary proceeding/acquittal in the
Criminal Case, pendéi@ﬂof the later disciplinary pro;
Por
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ceeding by the date of culmination of the earlier
Q_,Qﬂs {r‘—
disciplinary proceeding/criminal case, isknotkg bar
for opening the sealed wwExmerd ‘cover and in any case
~.

when there 1s no ,specific provision for defering [
opening of the sealed cover till after the disposal of
the later disciplinary procéeding or the expiry of the
period of punishment as the case may be, the sealed

cover has to be opened.

7. But the learned standing counsel for the
respondents submitted that it is not proper to promote

an officer/employee while he is undergalf) punishment

and hence the respondents canno£ be directed to open

the sealed cover till after the expiry of the punishment

imposed in the later disciplinary proceeding.

2, It is not in controversy that both the Rmxk
relevant OMs stipulate that the sealed cover has to be
opened, if the delinguent is completely exonerated of
proceeding/ '
all the charges in the disciplinary/acguitted in the .
criminal case dve to the pendency of which it had become
necessary to adopt the sealed cover prodedure. It is
further stated in the said OMs that the delinguent has

dated
to be given promotion from the/from which it was due,

£y

s et :
if the recommendation ked/kept in & sealed gover, indi-
cates that the delinguent has to be promoted. There
is no-specific provision to the effect that the sealed

cover MWzzmmmmkm should not e opened or that the

promoticon has to be deferred, if the later disciplinary

gy e
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prcceeding was pending or’the period of punishment had
not expired by the daté the delinguent was exonerated
in the e=arlier disciplinary proCeeding/acquitted in
the Criminal Case, 1In the absence of any provision,
statutory or otherwise, promotion of the employee/

officer cannot be deferred.

é. The Civil Bppeal No,3018/87 was also disppsed of
along with some other Civil Appeals and SLPs by their
loréships a&s per the juégmenf in Jankirezmen's case,
Therein the sealed cover'procedure was followed even
though no éharge sheet was served on the concerned

employees by the date the DPC met to consider the said

employees' promotion, - When those employees approached

the Central!Administrative Tribunal, the said Tribunal
directed the asuthorities to open the sealed cover

and if the delinquents were found fit for promotion

by the DFPEC, to give them promotion from fhe'date their
immediate junior was promoted withélgaconsequential
benefits., It was also made clear therein that the szigd
crder would not mean that the disciplinary proceeding
instituted agsinst the ssid employees should not go on,
when the said disciplinary proceedings were instituted in

pursvance of the charge memo that was issued after the

' DPC met but which was merelv contemplated by the date the

DPC met. That decision of the Tribunal was confirmed

by the Apex Court. Thus, it is a case where the
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orders of promeotion were given even during the pendency
of the disciplinary case, when such promotion was given
with effect from a date earlier to the date of charge
memo. It was on the basis tﬁat the sealed cover pro-
cedure should not be adopted merely because the disci-
plinary proceeding is contemplated and such a course

has to be resorted to only when the charge sheet is

issved. It further suggests that the circumstances

" which existed by the date of promotion have to be taken

into ccnsideration and any instance which had come into
existence after the date of assumption of the charge

’ .
of the promotional post has no bearing for considera-

tion in regard to such promotion, Thus, when the relevant
OMs lay down that in case the delinguent is exonerated/
acguitted, he has to be given promotion from the:ﬁgﬁe
it was due to him, the events which had faken place
subseguent to the date on which the promotion was due
have no relevance, Hence, we cannot accede to the
contention for the respondents that it is not just and
pfoper.to order promotion, though with retrospective
effect, when the said employee was undergoing penalty
on the basis of the punishment order issued in the

-later disciplinary proceeding,

10, So, the respondents are to be directgd'to open
the sealed cover containing the recommendations of the
DPC which met in December 1990, and if the applicant was

M
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11.
(~.B.GORTHY) . . (V.NEELADRI RAQ)
MEMBER (ADMN, ) ‘ VICE CHATIRMAN a

3.
4.

.5

6.
7

rrecommended for promotion to the post of Assistant
Central Intelligence Officer Grade-I{ W& __ "

has to be given promotion from the date on which h&ls
junior was promoted. The questioﬁ as to whether

the applicant is entitled to only noticnal promotion
from that date or 'regular promotion with monetary
penefit, till the date of acquittal has to be consi-

dered in accordance with the observations of the

Apex Court in Jankiraman case cited supra.

The OA is ordered accordingly. No costs.//

DATED: 14th July, 1995,

Open court dictation, ﬁ'l,«(/{',‘?/,

/’TL\_’I"J ’

Deputy Registrar(J)cc

vsn

The Director, Intelligence Bureau H.Qrs.
Ministry of Home Affairs, Central Secretariat,
North Block, New I2lhi.

The Secretary, Ministry of Home Affairs, Govt.of India,

Central secretariat, Nocrth Block, New pelhi-1.

One copy to Mr.S.Ramakrishna Rao, Advocate, CAT.Hyd.
One copy to Mr.N.R.Devraj, Sr.CGSC,CAT.Hyd.

One copy to Library, CAT.Hyd .
Copy to All Reporters as per standard list of CAT.Hyd.

One spare cOpy.
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Admittkd and Interim directions
issued

Disposed of with directions.

et

Dismissed.

Dismissed as withdrawn

Dis 'sséd for default
Ordered /Rejected.

N».,order as to costs.
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