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IN THE CENTRAL ADWINISTRATIVE TRIBUNAL HYDERABAD BENCH
AT HYDERABAD.

O.A.NO. 154 of 1994.

Betwosen .Dntad: 14.2.1995,

Kothapalll Veera Krishna Prasad

e Applicant
Vs,
1. Senior Oivl. Personnpsl Officer, S.C.Railuvay, Vijayauada.

2., Divisienal leluay Manager, S.C.Railway, Vijayawada.

3, Senior Divisignal Electrical Enginssr, Traction Rolling Stack
S.C.Amilmay, Vijayawada.

4 61v1510na1 Electtical Engineer, Tractiaon Rolllng Stock, 3.0,
Reilway, Vijayauada.

5§, MAsst. Electrical Enginser, Traction Rolling Stock, S.C.RailU&
Vi jayawada. ce

see Respondants

Cmﬁnsal Por the Applicant : Sri. J.MJNaidu

Counsel for tha Respondents ¢ Sri. M V.Ramana, Addl. CGSC.

CORAM:
Hon'ble fr, A,V.Haridasan, Judicial flember
Hon'bla Mr. A.8.Gorthi, Administrative flember
. CUﬂtd:.-..Z/“
= ™ [ ]

e



(Order passed by Hon'bls Shri A.8.Gorthi, Memoer (A) )

aund

The applicant who is 36 years old&had rendered about nine
yeérs service in the Hailuways was chargeé for the offence of
absence without lesve for aperiod of 16 days and after & brief
Departmental Disciplinary Enguiry was inflicted with the major.
penalty of removal Frcm'seruice vide impugned order dt.1j9—92.
His appéal against the sazme has not yet been disposed of by the
appellgte authority.

N
2e The applicant, admittedly, Besent without leave from

»

20-6-86 te 10-7-1988. He was served with a chargs mamo dt.

CZ e—tva fln +tha sapeMrizhl BR

conclusion of the enguiry he was awarded the psnalty of removal -
fram‘seruics vide order dt.22-12-1988., Aggrisved by the same

he hés filed 0.A.29/91., The said 0.A. vas élléued and the
removal order was set aside, &ut the Disciplinary Authority

was given opportunity to proceed further in the matter after
furnishing & copy of the Enquirf Officer's report to the apﬁii-

cant. That having been done, the competent authority has
awseded kke once again impused the punishment of removal from

service.

3. Heard learned counsel for both the parties. Shri
J.M,.Naidu, learned counsel for the applicant assailed the

validity of the penalty firstﬁnxthe ground that the chargs

!
not .
memo uas/signed by the "Disciplinary Authority®™. It is con-
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tended that only the Divisional Electrical Engineer was the
competent-authcrity9and as such the cﬁarge memo w8 signed
by Asst.Electrical Epgineer cannot be held to be valid. This
aspact of the matter has been adequately refuted by the Reg-
pondents in their reply affidavit. It is stated &y ﬁhat the

Asst.Electrical Engineer is competent to issue a charge sheet

5 | g
in Clausa{y (iv) of Rule-6 and accordingly under Rule-8(&) he
L

as he is an QUINOrlly WHpUWEALUY ww ———— - .,

would be the competsnt Disciplinary authority to XRkkiaka
institute proceedings. \e afe thereforse find no merit in this

contention of tha applicant's counsel,

4, A perusal of the proceedings of the enguiry (which meraly f
rAn into tuo pages) would indicate that the applicant admitted

the charge and had further declined to také asgistance of defence
helper. Tha heading of the enquiry roeport would indicaté that‘

the proceedings wera conductsd on a charge under Standard Form

11, which is applica?le to charge memos in respact‘of miner
penalties. The Respondents in their reply affidavit have stated

that it was a typographical error. But the contention of the
' R bbipe =

applicant's counsel is that this mistake mig-led the applicantA

.‘that he would be left of with a minor penalty.

»

Se An important issue raised\hy the applicant's counsel
is the fact that the Disciplinary Authority in coming to the

conclusion as to the guantum, of punishment was influenced by

.

the alleged absence of tha apppicant during July, August,

l
Septemper, Octobsr, 1988. The said absance clearly pertains to
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to the period subssgue nt to the pericd of absence (20-6-88 to
10-7-88), for which the applicant was charged., The enguiry pro=

ceadings do not cover the alleged absence for the .periods subse-
quent to the period mentioned in ths charge memo. In these cir-
cumétancas learnsd counsel for the applicant strongly contended
that the Disciplimary Authority took into considaration matters

which were entirsly extraneous to the charge memo and for which ths

applicant had no opporunity at all to sxplain or rebut. In coming

to ths conclusion about the guantum of punishment, it is stated,

that had the Disciplinary Authority dis—-abused his mind of ths said

extranaous circumstances, he would not have imposed upon the appli~

canf the major penalty of removal from serﬂicé. We find that the
conteationiofithevapplicant's counsel has not been refuted in the
counter and in any case stands irrefutable. In Remington Rand of
India Ltds., Vs. Tahir Ali Saifi & another (1976 SCC (L&S) 379) it
was categorically held that penalty of dismissal cannot bs based on

a ground that uwas not stated in the charge-sheset.

fe Finally, on the quantum of punishment, the applicant's
counsel pleaded that the pemalty imposed is highly dis-proporionate

to the gravity of the charge. The charge is maerely for absencs

without leave ad did not inuolﬁg moral turpitude., The doctrine af

fmr proportionaslity in the matter of imposing of penalty came up

for considaeration before a Oivision Bench of the High Court of
Transport

Andhra Pradesh in M.Ram Mohan Rao Vs. A.P.State Ripad/‘Corporation

& amother reported in (1992 (2) *ALT 402). Having noticed ths ob-

sarvations made by the Supreme Colrt in Ex.Naik Sardar Singh Us,

!
Union of Ipdia & others (AIR 1992 SC 417), the Division Bench

L, _ eese S




- 5 =
observed that penalty impuséd must he commensurate with the grauity
of punishment. Any penalty which ssems to be disproportionate to
the gravity of the offence committed would be uiolétiua of Article
14 of the Constitution. That was a case where one of the chargeé
levelled against petitionsr was for unauthorised absence. The

Diuision-Behch therefore came to the conclusion that the penalty

was grossly disproportighatey

7. Learnaed counsel Por the applicant took us through the judgemsnt

of the SupremsCourt in Ex.Naik Sardar Singh Vs. Union of India

(AIR 1992 SC- 417), The Supremes Court made reference to the following
passage in Bhagat Ram Vs. State of Himachal Pradesh (AIR 1983 SC

454)

"It is equally important that the penalty
imposed must be commensurate with the gravity

of offence and any penalty disproperticnate

to the gravity of mis-conduct would be violative
of Article 14 of the Constitution.®

8. Applying the aforestated principle, the Supreme Court set asids
the punishment of dismissal eswarded to the petitioner by a Court
Martial and rsmanded the matter back to the Court Martial for auard~
ing a lesser punishment having due regard to the naturs end cir=-

sumgtancas of ths case.,

9, Having heard leanned counsél for both the parties, we find no

difficulty in coming to the conclusion that the psnalty ef removal
impoged upon the ;pplicant is groasly disppoporticnate to the
ggavity oé the offence, The penalty thareforé is lieble to be
set aside for the reasons stateé above and we do so. The applicant

shall be reinstated forthuith an! in any case within 15 days from
!

the date o communication of this order. It is a setiled law that

%pﬁ -



B Dige il

- & -
the quantum of punishment is a matta; to be determinsd by the
Disciplinary/Appellete Authority and it'is not for the Tribunal,
exarcising powers similar to those under Article 226 of the Cons-

titution to determine the type of the penalty or the quantum of

s L . e

Mo evmes miimmd 1

we remand the case to the Disciplinary Authority who may taks

into consideration the observations in the judgement and award
a0 A
any of the minor penalty spscefied in Rule-6 of the Railway
h .

Servants {Discipline & Appeal) Rules, 1968,

10. The Original Applicetion is ordsred accordingly. No

order as to costs.
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‘ (A.B.GUR@ (A .V HARIDASAN) ’k
. Membar (A) Member (3J)

4%fgﬁﬁfr
Dated: 14th February, 1985, Dy e R@gistrarkJudl-)
Dictated in Open Court,

avl/

Co toi- . B L o :
1.py3mninr Divisional Personnel Officer, 5.C.%ailway, Vijayawad

0. Divisional Railuay Manager, s.C.Railway, Vijayawada,

3., Senior Oivisiocnal £lpctrical Enginesr, Traction Rolling
Steck, S.C.Railvay, Vi jayawada.

4. Divisional Electrical Engineer, Traction Rolling Stock, S.C
Qailay, Vijayawada.

5, Bsst., Electrical Eﬁginamr, Traction Rolling Stock, 3.C.
Railuay, Vijayauada.h

6., One copy to 3ri. J..laidu, advscate, H,No.,18.11, Kamala-
nagar, Near 0ilsukhnagar, Hyd.

2. Ons copy te Sri. N.V.Ramana, Addl. CGSC, CAT, Hyd.
a, 0One copy to Library, CAT, Hyd.

9; One spars COPYy.
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IN THE CENTRAL ADWINIETRATIUE‘TRISUNQL
MYNFERAAIN acary —

THE HON'BLE MR.A.V.HARIDASAN : MEMBER(J)

AND

THE HON'BLE MR.A,B.,GORTHI : MEMBER(A)

DATED : /H);;,,_/ g
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Admiftted and Interim directions
issuled :
A1laded . |
“’*ﬁzgéqséd of with Directions
Dismissed
- Dismissed as withdrawn

Dishissed for Default.

Rejedted/Ordered
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‘ ;/A)ﬁgﬂggder 4s to costs,
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