IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABAD BENCH
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1. The Development Commissioner,
(Bandicrafts), Min.of Textiles,
Govt. of India, West Block No.7,
R.K.Puram, New Delhi-110 066.

2. The Director (Southern Region),
0/0 the Development Commissioner
(Handicrafts),

Govt. of India, Shastri Bhavan,
ITIrd Floor, No.26,Haddows Road,
Madras-600 006.

3. The Dy.Director,
Regional Design & Technical
Development Centre (Technical
Wing), O/0c the Development
Commissioner (Handicrafts),
No.32, Victoria Road,

Bangalore-560 047. .. Respondents.
Counsel for the applicant : Mr.D.R.Gopal
Counsel for the respondents . : Mr.V.Rajeswara Rao for

Mr.N.V.Ramana,Addl.CGSC.
CORAM: -
1T'HE hUlfV"DLD MILIAN L AN 8 hvsarr oo o -
THE HON'BLE SHRI B.S.JAI PARAMESHWAR : MEMBER (JUDL.)
ORPER

ORAL ORDER (PER HON'BLE SHRI R.RANGARAJAN : MEMBER (ADMN.)

Heard Mr.D.R.Gopal, learned counsel for the applicant
and Mr.V.Rajeéwara Rao for Mr.N.V.Ramana, learned counsel for the
respondents. The applicant was present in the Court.

2. The facts of this case are as follows:-

The applicant who is working as Invesfigator presently

under R-3 was earlier posted to Bangalore from Nagpur. By

transfer order No.3/14/92-DSP/ dated 17-02-93 he was tranéferred
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to Vijayawada to meet the recuirement of the Investigator at
service centre for Carpet Weaving Training Centre, Vijayawada.
The applicant preferred a representation by way of appeal to R-1
who is the appellate autherity against the said transfer order -
and simultanecusly applied for 42 days of Earned Leave to R-3,
though this EL asked for was not sanctioned earlier.
Subsequently the same was sanctiohed by the memorandum No.l1/170/
04-SCV/1105 dated 31-07-94 (Annexure-26 enclosed to the rejcinder
filed by the applicant) after he joined at Vijayvawada. The appeal
of the applicant against his transfer was turneé down by R-1 by
order No. 18/11/90-28mn-111/ 5206 dated 2°8-3-92 (Annexure-3). It
is stated that the epplicant joined the office of R-3 on 2-4-93
after availing the 42 days EL upto 1-4-93 (The EL though not
regularised earlier was subseguently regularised). It is stated
that the applicant handed over hié complete charge as per the
oral order of R-3 and no demand certificate was issued to him on
6-4-93 by R-3.

3. The applicant submits that on 7-4-83 (Ennexure-5) he
had submitted a representation for grant of TA/DA, pay advance
and other allowances amounting t§ Rs.3,978/- as laid down 1in
Fundemental Rule and Settlement Rule Part-2 and alsoc payment of
his salpry from 17-2-93 till the date of his actual relief, duly
endorsing a copy of the same to; R-1. It is stated that R-3
refusea to pay him the advanceSaé above. Subseguently also the
applicant states that he had addressed various letters to R-1 who
is an appellate authority. His main contention is that due to
non payment of entitled payment Eg-transfer TA/DA, pay advance
and salary dues till his relief he was unable tc move out and
join his new place of postingr at Vijayawada. Though the
applicant subseguently also apéroached R-1 by submitting a
representation on 3-9-93 and alsb to R-3 by Registered post he

was not paid the advances in gross violation of rules and that he
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5.. This OA is filed to set aside the impugned order No.DSR
/E%tt/Investigator/94 dated 26-10-94 (Annexure-24) by holding it
as illedgal, arbitrary and unreasonable and for a consequential
direction to treat the pefiod from 2-4-93 to 7-2-94 as spent on
duty with all conseguential benefits which he is entitled by way

of jsalary and other allowances for that period.

6. A reply has been filed in this CA. The main contention
of the ﬁespondents in the reply is that the applicant had never

submitted any application for payment of transfer TA/DA, pay

advances ate . Tha armmliircrantlaoc 1TAarbkmawe QadaA A T e e mn 2

fo; payment of the above advances was never received by them.
Uniess the transferred employee submits his reguest for paymenf
of trans%er TA/DA etc., it cannot be paid. Further his service
records were already sent to Vijayawada office which the
applicant was aware of -and hence he should have claimed the
adﬁancq§:0n jeining at Vijayawada and not from office ‘at

Badgalore. The respondents submit that the applicant was

interested to stav at Bancalore and he was makina all avrneac
intentionally to avoid the transfer. He has also created excuses

just to ensure that he remaigg{at Bangalore., As regards treating
the period from 2-4-93 to 7-2-94 as spent on duty the

| . . .
respondents submit that he was never in the service at Bangalore
TIVTR ué!Ib¢u=u 4L v1jayawaua. 1€ OLIlCer was absSent Irom auty
I

o
without ény authority and hence he 1 not be entitled to any
pay and allowances during that period of such absence in
accordance with FR-17 of FRSR Part-I General Rule. Instead of

taﬁing disciplinary action for his unauthorised absence his case

was considered sympathetically by the respondents and R-2 has

! © R Ko o”
advised the applicant to apply for leave for the/ period/ to
ANY WA LTL LT L OTLVILTO. Dou T appliavalll Leluowu LU Llliv aly

leave application and hence his services cannot be regularised
for; that period till his case was finally disposed of.
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could not carry out his transfer and to join his new place of
posting at Vijayawada.

4. The applicant approached the CAT, Bangalore Bench by
filing OA.No. 195/94 for redressal of his grievance. The
Bangalore Bench disposed of that OA by order dated 4-2-94
directing the applicant to make an application giving all details
for release oflTA as also advance pay for proceeding to his new
place of posting i.e., Vijayawada to R-4 in that OA. In view of
the above application the applicant &és paid the advances on 7-2-
94, Thereafter he proceeded to Vijayawada and joined there. The

i

period from 2-4-83 to 7-2-94 during which period the applicant
was neither allowed to work nor he‘was paid the transfer TA/DA,
pay Advance to Jjoin his new place of posting the applicant
contends that that period has to be treated as spent on duty with

all consequential benefits. He filed an appeal after joining his
new place of posting at Vijayawada on ii=/=u=2 Lo s o« o

proper channel reqguesting him to treat the period from 2-4-93 to
7-2-24 as spent on duty for all purposes with all consequential
benefits and also to hear the appliéant in person in the event of
his not acceding his request.! R-2 vide his letter
No.DSR/Estt/Investigator/94-95 dateé 13-9-94 (Annexure-23) called

for comments from R=-3 and ithereafter by the letter

No.DSR./Estt/Investigator/94 dated 24-10-94(Annexure-24) turned
down the request OI LHE appilivaiic Ly crvue caam

————

to 7-2-94 as spent on duty and treated that period as leave to be
debited to the leave account of the applicant subject to the

availability at the credit of the applicant at the time after

- " st i Mmoo T A m =

submits that the above said rejection without any valid grounds
is in gross viclation of rules and natural justice and requested
that the period from 2-4-93 to 7-2-94 should be regularised as

duty.
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citation referred to abo?e him was examined. We find that the
above citation may not come to his rescue.

10. The applicant submits that he was starving because of
want of money and hence he could not carry out his transfer
without proper monetary assistance. The applicant had worked as
Investigator for a long time. Hence his submission that without

the transfer TA/DA and other advances he cannot carry out his

- . — -—— - —r aen

difficulty in carrying out the transfer without financial

assistance from the respondggts. But that does not mean that the

- - J— — — - - _—— g

applicant had filed OA.N0.195/94 in the Bangalore Bench of this
Tribunal. It is seen from his submission that hg took some loan
for filing that OA. If that be the case he could have arranged
other 1loan even for his moving to Vijayawada and reaching
X J:

Vijayawada he could have applied for the advances anstakepét
from respondents' organisation and repaid the loan. Hence for
want of money the applicant could not move out on transfer is not
a reasonable excuse for not carrying out the transfer order.

11. Though the appiicant submits that he %i?lqot paid the

advances

transfer TA/DAjibecause of which he could not carry out his
transfer to Vijayawada he has not produced any rule or any
instsructions to the effect that a transferred employee can carry
out his transfer only if the transfer TA/DA and other allowances
are paid to him if he appligﬁ for the same. In the absence of
any such instructions it has to be held that the contention of
the applicant that he can move out only if the advances are baid
cannot be uphe}d.

12. The applicant submits that he had handed over the
chafges on 6-4-93 though it is denied by the respondents. In

view of the Annexure-25 letter it may be reasonably concluded

that he was present at Bangalore for handing over the charges on

6-4-93 and proceeded to Vijayawada on transfer. His absence from’
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7. A rejoinder has been filed in this OA. The contention
of the rejoinder though bulky is more or lesstz; the same lineSas
was stated in his OA affidavit. He also relies on the judgement
of the Bombay Bench of this Tribunal reported ip 1934 (7) SLR 675
(Shailesh Chandra Sinha Vs. UOI and others) to state that he is
entitled for the relief,.

B. The applicant applied for cancellation of his transfer.
But that was not agreed to by R-1 by memorandum No.18/11/90-
Admn.-I11/5206 dated 29-3-93 (Annexure-=3). Thus the applicant
must have carried out his transfer after issue of that letter
dated 29-3-93. But he has not carried out his transfer as he
submits that he was not paid the TA/DA and other advances. He

£rrrihlome miskmibt~ +hat hoe attended the office on 6-4-93 and handed
over his complete charge. But he could not proceed to Vijayawada

due to non payment of transfer TA/DA and other advances. Hence

e m"-im\ﬁﬁjvm far . ronsideration. in _this QA is whether - the

applicant <€ right in refusing to carry out his transfer to

. A
Vijayawada even if the TA/DA and transfer advances & not paid

to him.

9. The dispute arises in regard to the submission of the
letter dated 7-4~-93 (Annexure-5) wherein the applicant requested
R-3 to pay him the transfer TA/DA and other advances. R-3
submits that he has not received it. The applicant himself
states that he handed over the charge on 6-4-93 at Bangalore. If
he handed over the charge on 6-4-93 then there is no necessity
for him to submit his request letter dated 7-4-93. He could'ggz
easily walked into the room of R-3 and submitted this letter
dated 7-4-93 personally. If R—3ufz—not available then he could
have submitted it to one of the responsible officials in the
Bangalore organisation taking acknowledgement of having received
that letter. But for some un-known reason the applicant did not
resort to that course of action. Further the submission of the

1

applicant that he must hecessarily be paid the transferfand other

'y
advanc%jgay qgfore he carries out the transfer in view of the
Y
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\inii~20—2*93 to 1-4-93 had already been treated as leave by order
» dated 31-7-94 (Annexure-26). Hence for the period when he had
handed over the charge on 6-4-93 the applicant can be given the
benefit o* treating the period from 2-4-93 to 7-4-93 as spent on

duty. But beyond the period till he joined at Vijayawada i.e.,

ubto 7-2-94 the absence of the applicant can not be treated as

spent on duty in view of the reasons stated above. Hence the

period from 8-4-93 to 7-2-94 has to be regularised as leave only

as already decided by the R-2 by his impugned letter dated

24-10-94 (Annexure-24). The applicant has to submit the leave
application for regularising that period. It may be possible
B ivbele

that the applicant may not have enough LAP and LHAP to count thket
period as leave due to him with salary and other allowances as
applicable. In view of that if some portion of that period has

- ~— -

e T R B A e mav be put
to some inconveniance. In order to avoid such inconveniance the

department can grant "leave not due" to the extent passible_ﬁor
the period to be treated as leave without pay. The grant of
"leave not due" has been clearly spelt out in Rule 31 of FRSR
Part-III Leave Rules. Hence the respondents may net find it
difficult to invoke this provision if necessary if the applicant
reguests for the same.

13. In the result, the following direction is given:-

T Mheemandnd _from 2-4-93 to 7-4-93 should be treated as
spent on duty by the applicant. The period from BS4=93 to 7+z=vg— —

should be debited to his leave account to the extent he has got
LAP and LHAP in his leave account. If some portion of the period
froQ 8-4-93 to 7-2-94 is to be treated as leave without pay then
the:applicant may submit an application for grant of "leave not
due" in accordance with the Rule 31 of FRSR Part-III-Leave Rules.
If such a representation is received then that request should be

considered favourably by the respondent authorities in accordance

with the rule.

14. With the above direction ctune uam ie At - -
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