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0.A.No. 1436/94 Date of Order: 13.3.96

JUDGEMENT

I As per Hon'ble Shri R.Rangarajan, MembeL(Admn.) X
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There are two-applicants in this OA. The first
applicant was initially appointed as Signaller ¢n 16.8.85
in the scale of Rs5,110-200 and was subsequent}y promoted as
Assistant Station Master in the scale of R®,130-240, After‘
completion of training he joined as A,S.M, w,e.f, 29.4.71,
The scale of pay of #.130+240 was revised to that of Rs.330-
560 w.e.f. 1.1.73 on account of the acceptanée of the scale of
pay of Third Pay Commission. It is stated tﬁat his date of
increment in that scale was in the month of May every vear.
By Cffice Order ﬁo.G.P.G?G/l/B dated 6.8,79 ﬁe was promoted
to the grade of Rs,425-640, Though the promoéion was ordered
in August 1979 it was effective retrospectively w.e.f. 1,1.,79

in terms of the above quoted letter, .}

2. The pay on promction to a post having higher respon-
sibiiities has to be fixed under FR 22 'C! whhch was the
relevant rule at that time, As per that rule he has to be
given one increment in thé lower scale and af#er giving that
increment if tﬁere is no stage for fixing his pay in that
stage in the higher grade his pav should be fixed immediately

in the next higher stage of the promoted cadre, As the applicant

was drawing an amount of Rs,404/- in the scale of s.330-560 as

he has to be given an increment of R.12/- in the lower grade [j_
of Rs,330-560 and his pay as per FR 22'C' has to be fixed at H
the appropriate stage in R,425-700, But it ié stated for

the respondents that it is erronecusly fixed at a stage of P
Rs.440/- instead of at the stage of R.425/- an% hence a show-

cause notice No.G.P, 524/1/Fixation/Vol I dated 25.3.94 was
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of pay of R.425-700 instead of R.440/~ as fixed earlier, He
was given an opportunity to explain his case if he has any
points to be made in regard to the reGUCtionlin‘pay. He had;’
replied the showcause notice by his represenfatlon dated
7.4.94, After a perusal of the representatibn te the show=-
cavse notice his pay was fixed at the stage of 8,425/~ w.e.f,
1.1.79 and the excess payment made was sought to be recovered

by the impugned order dated 11,10.94.

3. This CA is filed for setting aside the impugned
order No.G/P/524/1/Fixation/Vol.I dated 11.10.94 by holding
it arbitrary, illegal and unjust and for a consequential
direction to the respondents to refrain from acting any

further on the basis of the impugned order and for a further
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4, The case of the second applicant is also similar,

But the learned counsel for the applicaent sukmitted that in
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second applicent will get his pay and no over paymentﬁs

involved he is not pressing the case of the second applicant.
i

5. Hence the CA is restricted to the fixation of the

pay of the first applicant and TeCOVELY UI It TaAcowos peagreme—
made . to him due to revision in the fixatioﬁ by the impugned
letter, |

6. Rule FR 22'C’' is clear-that one 1ncremént has to -
be given in the lower scale and his pay at‘the appropriate
stage has to be fixed in the promoted cadré if an employee

has to shoulder higher respondibilities on‘account of promotion.
Hence when the first applicant was promoted w.e.f. 1.1.79 his
pay in the gg§gp of £5,425-700 has to be fixed at Rs.425/- only ;

but not at R,440/-, The learned counsel for the applicant



submitted that when the promotion order wWas issuﬂd‘in
aAugust 1979 his pay had already been increased to m416/-
in the grade of Rs330-560 as he wasg granted an increment
in the Month of May 1979 in the lower grade of Rs. 330-560.
Hencélhis fixation of pay should be withrespect to the
pay which he was drawing at the time ot issue of the
orcer and not with respect to the pay he was drawing as
on 1.1.79. The applicant has not produceed anyjrecord
to show that he:had asked for fixation of pay fn the higher
grade after he was granted an increment, in the month of May
| A Lot
in the lower grade, Learned stawnding counsel,: submitted
that the applicant wa;ﬁ;gé—given an opportunigy to ask for
fixation of pay after he was granted the incrément in the
lower scale as per O.M.No. G.I.MH.A.,, Dept of Per.8A..R.,
O.M.No.F.7/1/50-Estt.P.I., dated 26.9,1981. andJO.M.No.13/21/
82-Estt.P.I.ttdated 28.1.1985, But the rulés as @xisted
-~mn hag to be fdllowed and any rule issﬁedjlater
if it is with retrospo~ . ) ‘
- -~ i+ has to indicate the
date from which such 0.M. will come into play; it e

absence of any date it has to be held the pay has to be

<< =32 ~n the basis of rule as it was in the existance in the
year 1979 and later ... :
) - ~annot be quoted for giving
extra advantage to the applicant ewen if it is wiu. ..
. effect. 11 va- 1 -
~tanwra the applicaht cannot now ask
fixation of pay frém August 1979 when the Giwe. . For
- ~~aAd fixing his pay with effect from 111.1979 "
applicant may apprus.... : + However, the
T —Hd+dias conc
.+ case. ‘ e;ned‘if he has

7. The second issue is in regard‘to the recovery from

* - +~ rafixation of pay at th
instead of Rs.440/- w,.e, r'.l".’y e stage of Bs,425/-

“*~n was done
the year 1979 flxing his pay at s, 440/- and the rev1sign 22

Q
‘refixing his pay at Rs,425/- was issued in 1994, The higherj]
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fixation in the year 1979 was done by a wrong construction
of the rules fcor which she applicant was not reéponsible. It
was an error committed by the department. Hence the applicant
|
cannot be penalised for the errors or omissions of the
i
department. In regard to recovery in such a circumstances the
\
observation of the Appex Court in Sahib Ram V The State of
Hayrana and others reported in JT 1995(1)5.C.24 is relevant,
In that case the employee who was a Librarian, was given the
scale of R,700-1600 as per UGC's pay scale though he did not
possess the required educational qualification. The relaxation
of the educational qualification was given by the Principal of
the College err@néously. When the error was detected the department
therein took action to reduce his pay and recover the excess amount
to be paid. The High Court of Haryana urheld the recovery of
the excess amoﬁhr However, the Supreme Ccurf an appeal set
aside in regard to the recovery of the excess amcunt, The obser-
vation o; the Appex Court is alsc relevant to this case which
reads as below:-
" The Principal erred in granting him the
relaxation, Since the date of relaxation
‘the applicent had been paid his salary on
revised scale, However, it is not on accoubht
that the penerit-ocr*nidnev.made bv the appellant
to him but by wrong construction made by the Cos
Principal for which the appellant cannot be
‘held to be at fault. Under the circumstances

the amount paid till date may not be recovered
. from the appellant".

8. In thé§§£§§pnt case also the fixatioﬁ of pay was
done erronecusly by the department and the appellant is not
responsible for such fixation. Hence I am of the opinion

“-omes- 4413 +ha date he was paid as per the
refixation in terms of the impugned order should not be made,

S. . In the result, the‘fQIIOWing direction is given:-
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The applicant shoul&,be paid only as per the revision

as indicated in the order dated 11.10.94 from a prospective
déte after the date of the impugned order., Recovery of
excess payment made till that date as per revision should

not be effected.

10. The 0.A. is ordered accordingly. No costs,

{ R,RANGARAJAN )
Member (Admn.)

Dated : 13th March, 1996

( Pictated in Open Court )
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Copy to:-
i1, The ¢general Manager, south Central Railway, Union of

India, Rail wilayam, gecunderahad,
2., The pivisional Railway Manager, personnal Eraoch, South

central Railway, Guntakal, Anantapur District.
3., Cne copy to Sri. N.Ram smohan Rao, advocate, CAT, Hyd.
4. One copy to Sri. D.Gopala Rao, EC for Rlys, CAT, Hyd.
5, One copy to Library, CAT, Hyd.
6. One spare COpY.
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