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CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABAD BENCH :
| " AT  HYDERABAD,

0.A:N0.1176 & 1404 of 1994,

Date of Order - S5th November, 1997
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OA 117@/94;

|

| Between,

1, D.L;ﬁ'aiLeli-civilian Employees Union
(Regd.NojA-65) recognised by Government ,
of IndiaLandaffiliated to A,I.D,E.F.N0,152,
rep.by its President, B.Chandraiah,

Son of Ramaiah, aged 49 years, working
as Tradegman 'A' in D.L.R.L.,
resident! of Hyderabad, .

2a G.T.Gopa%l Rao,'sm of Late Shri Radhakrishan Rao,
Aged 42 years, Occ-Sr.Sclentific Asst, DLRL,

Hyderabad., _ : eves Applicants

|
( By AdvocaiLe Mr. S, Lakshma Reddy )
. ! _
-~ And
S
1, Director&* Defence Electronics Research
Laborai:oh:‘;‘:y {D.L.R.L.)Chandrayanagutta,
Hyderabad,

2, Caumissi.[fmer‘ of Professional Tax / )
Commissiloner of Commercial Taxes, A.P.,
Hyderabad,

|

3. Deputy Qmmercial Tax Officer, Saidabad, _
Malakpet Circle, Hyderabadi «+» Respoandents

(By Mr, V.B:'himanna, Addl.cGsc and Mr.M.Ramaiah, SGP for R-2 & 3)

0A 1404/94 | :

' : Betweens .

l, D,E.FM E.T, Lab workers National Union,
Regd.No/3219/68, D,M.R.L,, Kanchanabag,
Hyderabad, rep.by its President M.Salluy,
Son of \?renka_\[taiah aged 40 years, working
as Tradesman ‘A', D.M.R,L.,Kanchanbag,’
r/o HYdéﬁraba;da

2, R.Ramaiah, sq'n of Rosaiah,dged 46 years, .
working| as Duftari, D.M.R.L.,Kanchanbag,
Hyderabad, r/o Hyderabad, .  «ss Applicants

(By Advocate M:{. S. Lakshma Reddy )}

/)'Ll/ " 8 And
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1, Director, Defence Matallurgical Research Labs.
(DiMoRoTie) Kan|chanbag. Hyderabad, .

2, Canmissiorper of Professional Tax/Commissioner of
cgnmerciei Taxes, A,P. Hyderabad,

3. Deputy Commercial Tax Officer, sSaidabad,
Malakpet Circle, Hyderabad, e« + Respondents

( By Mr. V.Bl}nimanna,Addl CGSC and Mr.M.Ramaiah, SGP for R-2&3 )
|

|
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Coram 3 i '

ch%urable Mr. Re Rangaré’j'an’-, Member {Adm.‘)‘

cheurable Mr. B.S.Jai Parameshwar, Membezé(Judl.)

0 R"D“E R o
|
(Per Hon, Mr, B.S Jai Parameshwar, Member (Judl,)})

L

1, . Heard Mr, S, Lakshma Reddy, leamed counsel

|
|
i
|
:

for the app’!é,igani:sfégmr; V. Bhimanna, learned counsel for the
respondent No.l and Mr. M, Ramaiah, learned cowmsel for the

respondents ?2 and 3;

2. Both these 0.,As are clnbbed together since the grounds
urged and the reliefs claimed are similar,

3. The Andhra Pradesh State Legislative Assembly
enacted an Act Called the A,P;Tax on Professions, Trades,
Callings anh Eméloyment Act, 1987 kAct No.22/87). It came

into ferce.effective from 16/18,4,1987, The respondent No.3
is the auth0r1e¥ for implementing the provisions of the said
- Act over thf area in which the respondent No.l is c¢arrying om
its factery%oge}ations; The respondent No.l is an employer
within the éefinitioe of word 'employer' as defined under
Section 2(£) of the said Act. Sectim 4 of the said Act
provides 1evy OE tax on professions, tradds and employment
for the benefit'of the State, Under Sec .4(2) of the said Act,

every persan engaged in profession, trade, callings or employme—

in the Stat—;e an|d falling under anyone or other of the classes
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‘specified in column (2) of the First Schedule of the Act

shall be li?ble‘to pay a tax at the rate speclfied in the
corresponding entry in column (3) thereof,

4% Thg respondent No,3 by his noticeé No,A/81/94 dated
28.6,94 and;15.7594 called upon the respondent Wo.l in these
OAs to pay‘%he arrears of professional tax for the years
1987-88 to [1991.92 (5 years) ameunting to Rs.16,10,000/-

and Rs.l3;9p,006/; réspectively. Ags a result of the said

3

notice, the respondent No,l attempted to recover the arrears

of professponal‘tax from 1ts employees in monthly instalments,
5. Tﬁere are two applicants in OA.N0.1404/94:

Applicant ﬁo.l is the registered Union of the Laboratory
workers wor ing‘under the respondent No,l, Applicant No,2

isi:a membeé«éi#ﬁhﬁ!saidivﬁ%cn and an employee under the
respondent |No, 1. |

5(a). Lfkewise, the applicant No.l in 0.A,No/1176/94

is the Unign of the employees working under the Defence
Electrenic[‘s Re;‘search Laboratory‘ (DLRL), The applicant No,2

is a member of the said Union and an employee under the
respcndenttné.i; | .

5(b), They paveffiled thesé 0.As to declare that the

impugned J;tice dated 15,7,1994 issued by the réspandent

| No.3 to the re%pondent.No.l is illegal and contrary to

the provi 1ons‘of the Act, unauthorised and without
jurisdictﬂon and consequently to give them all the benefits,
That meané. tﬂe respondent No,l shall not recover any arrears
of profesjiopal tax from them;

6. The respondent No.l in OA 1176/94 as a result of the
notice isued[by the respondent No,3 passed an order-D.0.Part
No, 294 da?ed 9.8,1994 to effect the recovery of arrears of
proﬁgssioﬁal tax from his employees in 12 equal monthly
instalmenps cgmmencing from September, 1994 ,Hence they have
prayed the Tribunal to declare that the impugned notices

dated 28,6.1994 and 15.7.1994 issued by the respondent No,3 t
the respéndent.noil and the consequential order passed by the
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respondent N%,l dated 9.8,1994 as illegal; unauthorised
- and without BurisdictiOnﬁ
7% Thear main ground in challenging the impugned

‘arrears of
orders is that the impugned recovery oﬁ{professional tax

is illegal ahd violative of Article 265 of the Constitution

of India; th%t the arrears of tax claimed in the notices

dated 28.6. 1@94 and 15.7.1994 are barred in view of Section

8(2) of the %ct- that the respondents have no jurisdiction

to recover the same; that the demand for arrears of professional
tax made in ithe said notices is illegg@;that the impugned
notices were issued without giving any opportunity before

péésing the [assessment order eitber under Section 8(3) or

under Sectln 9 of the Act and that the respondent No, 1

had no juriidictlan to order recovery of the arrears of

professiona% tax from their pay in monthly instalments,

8{ The respondent:No,1 filed a counter stating that

the implementation of the provisions of the Act created

some doub?ékhat_therefore there‘ﬁas some delay in implementing
_ the said péovisions of the Act; that the whole issue was

referred toiD.R.D.O. Headquarters, Ministr#of Defence, the

Commercial Faiénepartment and the concerned Sfate Government

the
authorities; that only on recelpt of fclarification, the

Defence denatqﬁgédbcided to effect recovery of the
professionah tax effective from Marcech,1992; that as

regards arrears_from 1987 to 1992, a Daily Order Part-I was
published db 9,8,1994 vide No,294 informing the concerned
employees; ihaﬁ the respondent No.3 informed him for
remittance'of the professional tax with arrears effective

from:ls.s.ﬂ987g that, that was the first notice served on him ;

that subée?uently the respndent No.3 issued show cause notice
that in thg meantime the employees' Union had filed 0.,A.No,
752/92 on|[8.9.1992 on the subject before this Tribunal;

that the séme’was dismissed by order d;ted 30,4,1993;

;} that in view of this décision, the Laboratory requested
4 :

A :




the respondenI

professicnal

1992 onwardsg
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£ No.3 to permit to commence the recovery of the
tax from its employees from September/October.:

. that it was a dispute between the applicants

and the resp@%dents 2 and 3; that he was only to carry out the

statutory ob

ligationsunder the Act and that suitable orders’

may be passedéin the 0.As,

9. The
thatrthe resp
regarding rec
notices issue
15.6,1987 to
who were actu
the date of c¢
notiées were
respondent No
done by him;

to the State

%espondents 2 and 3 filed their counter stating
Fndent No.l passed the order dated 9,8,1994

Every of professional tax on the basis of the

L by the authorities under the said Act from
31,3,1992 which was communicated to the employees
élly liable to pay the professional tax from
5mmeneement of the said Act i.,e, 15,6,1987; that
issued to the respondent No.l:; that the employer;ﬁﬁe
;l,i“ the case, ig fesponsible for all the acts

Ehét he is required to pay professional tax

Government; that the officers entrusted with the

implementatioh of the provisions of the Act exercised their

powers in com

agssesgsment or

in OA No.752/:

in directing
tax from its

10,

?leting the assessments and serving the

éers and issuing'the notides; that this Tribunal

52 has upheld tﬁe‘action of the respondents 2 and 3
. the respondent No.l to recover professional

: mployees o'.

In 0,A,N0.1176/94 this Tribunal passed an order

on 28.9.94 st%ying recovery of tax due on 31,3,1990 wmtil

further orderL

o In 0.,A,N0,1404/94 this Tribunal om 21,11,.,94

passed. an ofdgr that no deduction should be made in regard to-

professional tax due from the applicants for the period ending

31.3.‘.1990.

11, The

and 15.7.1994

dated 28,6,1994
~in the OAs
o.l/to pay arrears

j:espmdent No.3 issued notices

' calling upon the respondent N
Rs,13,90,000/- and

of profession

d

al tax amounting tq{Rs.ls,IOQOOO/-; It is not in

ispute that the respdhdent No.l comes within the definition of
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‘word 'emple§er' as defined under the Act, In view of

the decisi.or'i of |this Tribunal in 0.A.N0.752/92 decided
on 30.4.199% it is clear that the employees of the Defence
Labératorief aré also liable to pay professional tax |
imposed under the said Act. There is no dispute about it.
12, Th# point for our consideration 1s, whether the -
respondent'ﬁo.3!would recover arrears of tax from the
employees of the Defence Laboratories from 15.6.1987:
13, The notice issued by the respandéﬁtﬁﬁ%%ﬁ“fﬂ
'thefrBSPGndsnt ﬁo;l clearly indicates that they-aré
| calling upén them to pay the arrears of professional tax
from 1987-88 tofi991-92. The applicants relying upon
Section 8(2) of the Act submitted that. the claim made
by the res%ondﬁnt No.3 for recovering the arrears of tax
from the yﬁars 1987-88 to 1991-92 is barred, Section 8(2)
of the Act|reads as under :
" 8@ Assessment of an ésseésee s
(1) ; X X X XX X X X
(2) The amount of tax due from any assessae
shall be assessed separately for each year
within a period of four years from the explry
of the year to which the assessment relates,
(B) xx=x X XK xxx

| | 5
13.A, The impugned notices dated 15,7,1994 and 28,6,1994

were issuea by| the respondent No.z; The learned cowmsel for
the applidants contended that the respondent No.2 has issued
the consoyidatgd notice and that the respondent No.2 was
expected £o pass the assessment ordérs individually for

each year:"These twgPotices contained the arrears of
professional tax for the period from 1987-88 to 1991-92,
134B. éhe ﬁeSpendents 2 arid 3 in their counter have

clearly sLated that for every year show cause notices were

issued to! the\resPGndent No.l indicating the &mpugned

professiamal tax arrears and to be collected from his
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employees¢ They have even furnished the show cause

o -

notice and assessment oraers for the year 19§?=88 cnwards.
f x
Therefore, it cannot be said that the notices dated 28,6,1994
and 15.7.¥994 are contrary to the provisions of the aAct,
k

The conte%tions of the applicant are therefore liable to be

rejected, | |

L .
14, The notice igsued by the respondent No.,3 calling
upen the respondent No.l- employer, to pay arrears of tax
is outside the purview of this Tribunal in view of Section

27 of the hct. Section 27 reads as follows :

" 27. Bar of jurisdiction of Courts :=
mo court shall entertain any suit, or other
proceeding to set aside or modify, or question
€he validity of any assessment, order or decision
made or passed by any officer or authority under
this Act or rules made thereunder or in respect of
ny other matter falling within its or his scope,®

15, The object of levying professional tax is for the
benefit offthe State (See Section 4(l) of the Act), The
authoritiéL have power to levy or collect tax at the rate
prescribed in the Ist Schedule to the Act, The authorities

under the %ct are empowered to pass order directing the

|

employer to recover the tax, Under Section 15 (1) a provision
is made fot an aggrieved party to prefer an appeal, Section
15(1) read% as follows :

" lg. Appeals :~ (1) Any assessee (not being an
Officer of the State Government or the Central
vaernment) aggrieved by any order passed by
any authority under the provisions of this Act)
nbt being an order passed under sub-section(3)
of Section 8, may within thirty days from the
d te on which the order was served on him,
appeal to the appellate authority ;

Provided that the appellate authority may for
sufficient cause shown admit an appeal preferred
after the expiry of the period of thirty days
aforesaid,"

The word '@ssessee' has been defined undeér Section 2(b)
of thé-Act%which reads as under :

» 2% Definitions := X X X
(b) "assessee" means a person or employer by

/jyj_/,//”  whom tax is payable under this Act,”
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In view of| the definition of the word 'assessee', the

employees of the Defence Laboratories can challenge the
notic¢es da;ed 48.6.1994 and 15,.7,1994 before the appropriate
appellate guthérity. As already submitted, this Tribunal
has no jurisdiction to consider the propriety or oﬁherwiée
of the saiﬁ notices in view of Section 27 of the Act;

ls, ﬁﬁeglearned counsel for the applicants in

support of| his contention that the impugned notices dated
28.6.1994 &nd 15.7,1994 issued by the respondent No.2 is
beyond the%period of 4 years stipulated in Sec.8(2) of the

Act reliediupon the decisions of the Hon'ble Supreme Court

of India i? the case of State of Orissa v, Debakl Debi and
others, reﬁorted in AIR 1964 SC 1413; in the case of The
Cemmission?r of sales Tax, Madhya Pradesh Ve M/s.Amarnath.
Ajitkumar ?f Bhind, Madhya Pradesh, reported in AIR 1972
SC 38 in thq case of Hind Wire Industries Ltd, v,
Commissionerwof Income Tax, W.B.-V, reported in (1995)3
sSCC 136 an; the Division Bench decision of High Court. of
Andhra Pradesh in the case of C,E,.Cooper v. Municipal
Commi ssioner of‘Hyde:abad, reported in 1997(3)ALD 771(DB).
ﬁe have peruseq the decisgion referred to by the leamed

coungel fo; the

applicants,

17. Weé have enquired with the respendents as to why
they could |not implement the provisions'of the Act by
récoveringjthe @rofessional tax from the employees working
wder them, in timef For that an additional affidavit has
been filedputtﬁng squarely the blame on the part of‘the

e organisations for not recovering the

employees of th
professiohﬂi ta; in time., On 17.10.1997 the regpdindent
Np.i filedian aﬁdttional affidavit stating that he received
the 1nitia1 intimation for recovery of professional tax

in the oftlce on 21,8,1987; that since levy of professional

| :
tax involved deduction of the same at source from the

7?~\\’//f3}aries of its employees, the implementation of the Aét

t

K | PR——
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was broughtlto the notice of the employees by the

6.10,1987 (4

| respondent ﬁo.l vide his Daily Order Ko0.477 dated

Annesure-R-I to the additional affidavit)

for their ﬁhformation; that having cometo know the

provisions

representat;

. were workine

of tha Act and the Daily order, the
i.ves of the Union approached him; that they

g in the Defence departments of the Government

and therefore, they were not subject to levy of

that the ma
Defence: th

o] @ o v e s B T (SN . . JERRaa. JF- |

ﬁtermay be taken up with the Ministry of

at those employees demanded and exorted

!
presgsure onLhim: that the professional tax should not

ha rammaus reor

fram t+he amnlowvees +311 sueh +dme a

clarificatijon was received from the Ministry of

Defence; tth

they have no other alternative but to

make A reFeLence to the Ministrv of Defence and

deferred thé

recovery of professional tax till

clarification from the Ministry of Defence was received;

that the Ministry of Defence clarified the matter and

thereafter

recovery of professional tax from the

employees was commenced from August/September,1992 and

it was informed to the emplovees that the arrears of

professienag tax due from 1987-88 to 1991-92 was also

- v = b
]

— mmem o o e e — e F— - - - [ - - - R

dated 1.7m1992( Annexure-II to the reply) and No, 359

dated 21,8,1992 (Pnnexure-R-III ) and No,294 dated

A A 1TonA B msicans B TINN . Slad dalaa m“v—acuz;n-l-ni-a'waq n¥

the employé

es, being aggrieved by his decision, challenged

the power and competence of the Commercial Tax Officer

of the State of Andhra Pradesh for recovery of professional

tax and also the arrears before the Tribunal and the

Tribunal granted interim order; that the recovery of

P
-/

L’/:,_gagAiﬂn%l_hgg_ngtgt:ndinLLiforﬁthg_1331341987-88 to 199192
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would be recovered in instalments on vacation of the

10

interim ordﬁrs gfanted by this Tribunal and the same has
been submit%ed on those lines in the reply and that the
same situat{on exlsted for recovery of arrears of
professiona} tax from D.R.D.0, establishments situated
'in Hyderabad; that the reason for accumulation of
professionaI tax arrears from 1987 to 1992 was due to

u.__‘n5ﬂ+a+%nn/nressure from the representatives of
the concerned employees to make reference to the Minisury

and that”th@refore, heis not responsible for such

accumulati%n of arrears of taxf It is gsubmitted that

~ there was Ao intention on his part not to make any

recovery fﬁom the employees althougn 1L was ceveyee~ --
their notice at various intervals through Daily Orders

it od abové but for the circumsteances explained above,
the same ¢ buld not be recovered, NO ITjuinves sv  —mmoo

by the appgl.icants to the additional affidavit.

18, mrhis Tribunal bas a limited jurlsdiction. Tt

cannot go [ Into the merits of the notices lssued under

the provisions of the Act, This Tribunal considered the
QeANO /DL Ye VLY vai veew oo

professioIal tax from the salary of the employees comes

within the purview of service matter, The additional
affidavitiflled by the respondent No.l clearly explains

The Lea.bum.-.» L esene — _

L T SUSRUIE SRy

the employees from 15,6,1987 onwards. The respondent No,l

cannot belblamed for non-recovery of professional téx. It

Tidnr wame— _
- - -

s el demnle A
peculiar | stano to the effect that they were working under

the Defegce Establishments of Government of India and

that theState Government had no ceompetence to levy tax

on their|professien, The saild contention was rejected

in 0,AN0.752/92 and it is made clear that they are liable tc

S
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pay professional tax, In this view of the matter, we find
noe merits ﬁn these 0.As and hence both the O.As are liable
3
to be dismissed. All the interim orders passed in these O.AS,

shall stand vaéateda

19, Before we part with)these OAs we are compelled to

express oué view that the respondent No.l has not acted
with adequate care while succumbing to the pressures of the
U IALIY OB ma --l.-:,_—_... . ’

— — .. —-A A

when the nptice was received on 21,8,1987 for the year

1987-88 from the respondents 2 and 3% Tn casé the employees

P L i aeaT A Wara hann

informed ih writing that the recovery is stopped because
of their égitafian and that if the higher authorities in

the Defende establishment were to decide to recover the
| . T

amount thén the employees should not make an issue of that,

PLLECILIIAL LN Gy g snee—oe -
N <O

respondent No.ltgould have recovered the tax provisioally

the s sum
and keptétn the custody of the department and then decide

-
- 4

whether to pay that amount to the Professional/bcmmercial P

Devartment or to refund to the employees on the basis of
the finalgdecision received EXrom nLgHTL auuiavs e wew—-

That would have helped the department to avoid any future
litigatidn, But without examining the full implications of

- the demaﬁd ofithe employees,'the respondent No.l succumbipg

to ﬁhe‘p?essures{ referred the case to the higher authoritlies—
L |
of the Défence department which, in our opinion, is not a

judiciou deéisien,'as_no adequate care was taken initially
itself to avoid future repercussionss

New that the OAS- &éfdismissed, the respondent No,l

20,
has to recever the arrears of professional tax from the

J

employees. If it is recovered in one 1nstalment, that will

be a heavy bhrden on the employees, Hence, the recovery has
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to be done véry carefully without causing much hardship
to the emploﬁees working under the respondent No.l, The

recovery has |[to be made in monthly instalments probably in

consultation [with the respondents 2 and 3 so that the

recovery could be. effected without much of problem,
Recently, thé report of the Fifth Pay Commission had been
given and acgepted by the Government which is to be

implemented, |Because of the implementation, emplovees

may get lumpsum arrears. It is for the consideration

of the respoident.No.l to examine the feasibility of

- ———— Zr

pald to the émployees, But such a decision has to be taken

in consultation with the employees' representatives, The

respondent No.l should act judiciously while ordering

- 1
recovery. |
- _— bt L imii1h flm A Re avs haralyvy di.qmissed’f

-But in the‘ckrcumstances of the case, there will be no

order as to lcosts;

( R, RANGARAJAN )

B LT Ty WP e )

Daéed the . 5th November,1997f . ////117’
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