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OA 131/94/0a 162/94
oA 570/94/0a 149,/94
© 0A 146/94/0a 178/94

0a 569/94/0a 223/94/0a 625/94
OA 569/94/0a 225/94/0A 227/94/0A 240/94

' JUDGEMENT

Heard learned counsels for the applicants v.cl

and also the Standing counsels for the Respondents.:
2. As the reliefy claimed in all these OAs

| .
is same, they can be conveniently disposed of h?A

)

sl 3 common order.ﬂ The applicants in all these
OAs claim tgat they ére ORCs for whom 27 per cent
of the posts in Government service were reserved.
(vide O.M. No. 36012/22/93-Estt.(SCT). In the
notification issued by the UPSC for Civil Services
Examination+ 1994, it is_stated that the candidate
should not éxceed 28 years by 1st August, 1994
for being eligible for appearing for the said
examination‘and age relaxation was given for
,5 years in {egard to SCs/STs and some other age '
relaxation %as given in regard to some categories.
But such age relaxstion was not given to OBCs.
Further, thére is no limit in regard to number
of c@ﬁnces for 8Cs/STs who appear for the said
examination‘while mifimum number of chances for

: "
0OCs & OBCs ﬁééaggiééme?r t0o appear for the said .
Ciﬁil Services Examination. All these applicants
have crossed 28 years but within 33 years, by lst
August, 199;@ Some of these applicants have
alreadyavakled 4 chances for appearing for Civil
Services ExXamination. All these applicants even
though crossed 28 years by 1-8-1994 and some of
them havéigiready availed 4 chances submitted
applications within time for appearing for
Civil Services Examination, 1994. The OAs were
filed praying for a direction to the UPSC not

to reject their applications merely on the ground

EY

that they crossed 28 years by 1_8~94land er that
they had already availed 4 chances for appearing
o :
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for Civil Services Examinstion. The last date
for receipt of the applications for the said

. Lot Ak
examination was 14-2-94. But the sewe_was 21st
February, 1994 for the candidates residing in
remote regions specified in para 7 of that
notice. Some of these OAs were filed even
before 14—2-9$ and scme of them were filed
after 14-2-94 eveh before their applications

were rejectediwhile others were filed after

their applications were rejected on the ground
That they have Ccrossea <4 years[ana*ar That

they had already availed 4 chances. In the

OAs which were filed sufficiently well before

26th June, 1994, the date on which the preliminary

examination was conducted, Interim orders were

passed by this Bench restraining the Respondents

from rejecting the applicationé of the applicants

merely on the ground that they crossed 28 years

by 1—8~94/and &r that they availed 4 chances

and UPSC was also directed to issue Hgil Tickets

to such candidates to enable them to appear for

the Civil Services Examination- It is stated

that even in cases where no such Interim directions

were givén by this Bench, the invigilators permitted

the OBC. ‘candidates to write the prekiminary

examination when it was stated by them that they

‘ submitted the applications in time.

3. The learned standing counsel for the

Respondents produced fhe judgement déted 9-5-94

of the Supreme Court in SLP No. 7999/94 filed

against the judgementﬁggbrder dated 7.4.94 e
Ped—High-Caurt in Writ petition No. 150/94 on the

v
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file of High Court of Delhi, to urge that these
OAs are liable to be dismissed for the Supreme
court held that the qgestiOn as to whether any
consession in ?ny form had to be extended to the
Backward Classes is a matter of policy for the
covernment to consider and the court cannot
go into that qpestion.
4, shri J. Sudheer, the learned counsel
who led the agguments for the avpplicants submitted
that it is a qase of dismissalbﬁ SLP In limine.
The same cannot be treated as law laid down by
the Supreme Court as envisaged in Article 141 of
the Constitution and hence it is necessary for
thisTribunalito hear the 0As on merits. We
feel that it is just and proper to refer to this
conténtion inithe first instance before referring
to tﬁe other contentions for the applicants.
5. In order to advert to this contention
it is just anh convenient to read the order
dated 9-5-94 ﬁf the Supreme Court in SLFP No.
7999,/94 and ﬁt,is as under:-

. nyhether any concession in any form are
to be extended to the backward classes is a
matter of poﬂlcy for the Government to consider.
This Court cannot go into this guestion. The
special 1eav? Petition is dismissed”.

It was held in AIR 1986 SC 1780 (Indian
0il COrporation Ltd. Appellant V. State of Bihar
snd Others: $espondents) that'the effect of a
hoﬁ;speaking:order of dismissal of a special
leave petitién without anything more indicabing
the grounds or reasons of its dlsmlcsal must,
by necessary 1mp11cat10n, be taken to be that
this Cecurt had decided only that it wag not a

} e
fit case where special leave should be granted. ....

¥
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. .. A writ proceeding is a wholly different and
|
distinct proceeding. Questions which can be
|
said to have been decided by this Court expressly,
[ .
implicitely or even constructively while dismis-—
sing the special leave petition cannot of course
|
be re-opened in a subsequent writ proceeding
' | P R
before the H%gh Court. Similar qaesf?an was taken
by the Supreme Court in various other decisions
which in=feot are cited for the avplicants.
Thus if SLP was dismissed in limine without indicatinc
the grounds or reasons either expressly or implicit®l
or even constructively, then the same cannot be
treated as law laid down by the Supreme Court for
the purpose bf article 141 of the Constitution.
in 1994 SCC 1o ovw N —
| i
Forum & Others, Vs Unlon of India & Others) it was
held by the Supreme Court that In limine dismissal
|
of a SLP onlmerits is a binding precedent under
articles 13? & 141 of the cConstitution of India.
In that case, the order of the Supreme Court in
dismissing the SLP in limine is as under:
"Specil leave petition is dismissed on merits—
In the facts and circumstances of the present case,
we are not inclined to interfere with the judge-
ment of the High Court except to a limited extent.
We modify the direction made by the High Court
requiring the petitionérs to deposit a sum of
Rs. 79,100.50 for payment to Respondent 1, Paramananc
Lzl alleged to be due towards arrears of his salary.
We direct instead that the petitioners shall
deposit half the amount for payment to respondent-1
as arrears of his salary within one month from
to-day, subject to adjustment."
i
As it is stated in the above order that

|
the SLP isldismissed on merits (emphasis supplied)

LanLiai bl
it was trqated as acE?p%ed by the Supreme Court
of the reasons given by the High Court, and it has
begkﬁeated as § law laid down by the Supreme Court

for the purpose of article 141 of the Constitution.

'

—/—...-;6



6. In the order dated 9-5-94 in SLP No. 7999/94
it is categorically stated that any consession in
any form has to be extended to the Backward classes
or not is a matter of policy for the GOVanment to
consiéer and the courtfcannot go inte that quqstion.
It cannot be stated that the said order is a non-
spesking order without indicating any reason or
ground for the dismissal of SLP, We cannot accept
the con?entions for the applicant that it is a
non-speaking order. Even in AIR 1986 SC 1780, it is
made %lear that only a non-speaking'order without
indicgting ?he‘grgund or reason, can be merely_
eonsidered as a case where the Supreme Court had
considered it not a fit case where special’leave
should be granted and it is not a case of accepting
the reasons given by the High Court or the Tribunal
as th% case may be. It is seen from the obser-
vations of the Supreme Court in 1994 SCC L&S 366
(Jun;o;‘Telecom Officers Forum am Vs. Union of
Indiazand‘others} that even without an elaborate
discussion, in-limine order on merits can be a
bindipg precedent under BXRREXEXEXRXRRNEXXER
Articﬁg 141, Elaborate discussion may not be

' necessary, if a case can be disposed of on the

-basis of estabiished, well settled principle.
Hence, the contention that the judgment dated |
9.5.1994 in SLP 7999/94 is not on merits, is not
tenable,

|

7. It is next contended for the applicants
that in the absence of the copy of the Writ Peti-
tion in WP 750/94 of High Court of Delhi, it is

v
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not known as té whether all the contentions raised
in these OAs were raised in the said Writ Petition
and hencé it cannot be held that the said order
was passed by the Supreme Court after considering
the contentions raised in these OAs, But when
once the judgment is delivered byrthe‘supreme“
Court by laying down a principle and even' in a
case where re-consideration is required on the
ground that arguments or p}eas raised or advanced
in the éroceediggs which had come before the High
Court or Tribunal or other courts, were not

raised before the Supreme Court, it is for the
Supreme Court, and it is not.for any other court
or Tribunal, to take a view difference from the '
view taken by it (the Supreme Court) earlier, In
the above view, it is not necessary to look into
the pleadings in the Writ Petition‘on the file of
High Court of Delhi and hence we have not given
any direction to the Regpondents to produce copy

of the same though it was requested for the applicant.

8. It was argued for the applicants that even
gssgming that the order dated 9.5.1994 can be held
as a binding precedent under A ticle 141 of the
Congtitution of India, the same cannot be preferred
to the judgment of the ConstitutionallBench of the

¥

contd,...




Supreme Court referred to in AIR 1993 SC 477 (Indra
Sawhney Vs. Union of India and others). It is
stated for the applicants that it was held by the
Supreme Court in Indra Sawhney's case that Art,16(4)
of the Constitution enables ;hé Government to make
a provision for reservation and even though it is
a policy matter, it is subject to jgdicial scrutiny
apd when it is stated therein that such a policy
matter is subject £o judicial scrutiny, the Pivision
Bench in the order dated 9.5.1994 observed that

the court cannot go into the‘question as to whether
any concession in any form had to be extended to
Backward Class as it is a mitter of policy for

the Government to consider and thus it runs contra
to the observations of the Supreme Court in Indra
Sawhney's case wherein it is stated that the
provision in regard to reservations made under
Article 16(4) though a policy matter, is subject

to judicial écrutiny. In support of the gaid
contention for the applicants, Paras 89, 113 &
121(3) in Ind;arsawhney's case are cited. The
aboﬁe three paras do not in@icate that whenever

a reservation 1s made, the age relaxation or
concession in regard to number of chanae s have

to be given. The said judgment discloses that the
concessions or exemptions that can be provided

under Article 16(4) of the Constitution can be

'

contd....
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even dehors the reservations. It also shows-ﬁhat
the said concessions/éxtemptions can be ofwvarious
forms. The questions as to whether reserva-

tions with or without concessions, have to be made
o%lmere concessions/bxemptions without reservations
have to be provided are policy matters and the
Government has the power to make provision for
providing such reservations or concessions or
exemptions in regard to classes referred to in
Article 16(4) of the Constitution. But we cannot.
accede to the contentions for the applicants that
whgnever reservatiqn is pro¥ided for, it is nece- -
ssarily follows that all the concessicns and exem-
ptions which are provided in regard to various
categories haye to be provided to‘all categories,
The question as to whether mere making provisions
for reservations without concessions or exemptionsn
is not meaningful or is not frqitful is different
from contending that whemever a reservation is
provided under A;ticle 16(4} of the €onstitution,.
necessary concessions/relaxations/exemptions hévé
to be given. Hence, the c0nteption for the
applicants that the judgment dated 9.5.1994 when

it is stated that, 'it is a matter of policy for
the Government to consider as to whether any conce-
ssion in any form had to be extended to the Backward
classes', runs contra to the judgment of the
Constitutional Bench reported in %IR 1993 SC 477,

(Indra S_whney's case), cannot be accepted.

kf/ contd.,..



-a 10 L)

;
9, Paras 89, 113, 122(3X(f), 300 and 366 in
Indra Sewhney's case (AIR 1993 SC 477) were also.
referred to utge that the policy decision of the
Government is subject to judicial review. The
question as to whether poligy decision is subject

to judiciél review or not had not come up for consi-

UL @AV Al =~ere (rwey v =w . e e - B

any positive action taken by the Govgrnment by way of
policy decision is subject to judicial review or not
and it is another thing to say that it is not for the
court to éecide in regard to the policy matter. What
‘'was stated in the order dated 9,5.1994 is only to the
effect that the court cannot go into the policy matter:
‘while it is helé in Indra Sawhney'gzgﬁat evén policy
matters are subject to judicial review, Thus, we

do not fihd any thing to indicate that the order

dated 9.5.1994. is against the majority judgment

of the Supreme Court reported in Indra Sawhney's case.

]

10. - . In the counter filed for the Union Pypblic
Service Comm%ssi&n,itis stated that the Central
Government had taken a policy decision to the effect .
that me- concession or relaxation in regard to the age
EQEJthe nurber of chances which are being given to
SC/STs should not be extended to 0BCs, It is contended
for the applicants that such a policy decision also’ |
is'subject to judicial review and hence the appli-
cants may be p&:mitted‘théLadvance the arguments in
regard to the same. It is well established that no

v

contd,..,
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writ of mandamus or direction can be issued té the
Government in regard to the policy matters. Then,

can it be stated that such a direction or writ of
mandamus-can be issued even when it is expressed for
the Government that it is not a case where concession
or relaxation will not be given, “hen the Supreme‘
Court already held by the order dated 9.5,1994k that
the courts cannot go into the policy matter as to
whether any concession in any form has_to be extended
?o back-ward classes or not, the contention for the
applicants that it is open to the courts to consider
it when the Government refused to extend such a

concession, cannot be ugheld,

;1. ‘In the above view, there is no need to
advert to the various other contentions raised for |
these applicants. But, at the same time, we want to
refer to them for the purposé of record even though
some of them have to be referfed to only for

stating that they are not tenable,

12, There is discrimination

(1) when concession in regard to the age,
number of chances and fee are extended to SCs and STs
while they are not gxtended to OBGs-when reéerva-
tions to both OBCs and SCs/STs were made under the

same Article ie,, Article 16 (4) mfxkkm of the

4
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Constitutioﬁi Results on the bas;s of the prelimi nary
examination for Civil Services Examination conducted
in June 1994'disclose the percentage of passes of

SC and STs and OBCs as 18, 9.9 and 12.3 per cent
while percentage of reservation for .them are 15,

75 and 27 pér cent respectively and the same indicateg
that while percentage of passes for SCs and STS
exceded the percentage of reservation for them, it
fell-short'néggzimxxnuch low than the percentage of
reservation of OBCs ,and that 1tse1f indicates that

~---msi~n in regard to the age etc., have
to be given to other backward classes;

(i1) There is also discrimination when such

relax-tions were not given for OBCs for the jobs hnder

Central Gévernment while such relaxations were given

to OBCs for the jobs under various public sector - under-
takings like, M/s Mazagon Clockyerd, Shipping Corpora-~
tion of India Ltd., and National Backward Classes
Financial Development Corporation etc, (copies of the
notifications in regard to the jobs under those public

sector undertatkings are filed)

; | (111) ‘he seservation for OBCs were provided
ag per the oM dated.13.8.1990Aand %t was given effect to
from 7.?.1990. ?he said OM was stayed by the Supreme

Court. While staying operation of the said OM, it was-

cont@,.ee
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observed by the Supreme Court in the order dated
1.10.19901that "legitimate'intereét of every backward\'
class shall be éppropriately protected., We make it
further clear that the order made today is only

~a clarification of the order made on 21,9,1990
bringing out the real purpose”, vide para 11 of
page 478 of 1992 SCC L&S (Sup.). Some of these
applicants appeared for the Divil Services Examina-
tion, 1992 and they were glso called for intexview
and they would have been selected for IAS, if the
OM dated 13,8,1990 was not stayed. Hence, when

the Supreme Court itself observed while staying
operation of the OM dated 13?8.1990-that the legi-
timate interest of the backward classes will be
protected and when ultimately the same OM is made
applicable for all OBCs other than the creamy

layer in view of the OM.dated 8.9.1993, the conce-
ssion in regard to the age relaxation and the
numbef of chances might have been extended atleast
for this year as some of these applicants suffered
in view of,fhe stay order granted by the Supreme
Court. Whenever such hardship is there, even the
Central quernment was'granting the age reiaxation
even in'cases of 0Cs, as can be seen from, such

age relaxation in regard to those who could not
appear in view of the Gulf War, and also when the

maximum age limit was reduced from 28 years to 26

'Contd. se s
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Yeérs and again raiged to 28 years, and when the
question paper for Preliminary Examination leaked
in Allahabad. So, in fairness, the Central Govt.
shouid have granted such relaxation in regard to
the age/and the number of chances atleast'for this
| year. As all these applicants already appea:eé
for the 1994 Civil Services (Preliminary) Examina-
tion and as thelr answer papers were already
evaluated and the final examination_is going to

be conducted only in December 1994, no complications
wiil arise, even if such concessions are going to

be announced now,

13, As we accept the contention for the
respondents that these OAs have to be dismissed in
ﬁiew of the judgment dated 9,5,1994 of the Supreme
Court in SLP (C) 7999/94, we do not wish to express
in regard to the above contentions referred to

for the applicants.

14, But, as some of these applicants performed

we feel it proper to give a direction tok the Union
Public Service Commission not to destroy the answer
papers and the result sheets of these applicants

in regard to the 1994 Civil Services (Preliminary)

contd, ..
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Examination till the date of commencement of the

1994 Civil Services Final Examination./

15,

No

In the result,a all these OAs are dismissed.

costsﬁ/ i

,vj(A.B.GORTﬁ1;<SJ | (V.NEELADRI RAQ
MEMBER (ADMN, ) VICE CHATRMAN

DATED: 8th September, 1994. i

Open court dictation.
| ﬁ““’ ” 7/:1"*@1%

Deputy Registrar(J)cc

vsn

1. The Secretary, Union of India, Ministry of Personnel
and Treining, Few Delhi, -

2. The Secretary, U.P.S.C. Cholpur House, New I®lhi.

3. The Secretary, Ministry Jf Welfare, Union of India,
New Delhi. :

4, One
5. One
6. One
7. One
8. One
9. One
10. One
11, One
12, Cne
13. One
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