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8. Some of the ad hoc promotees had filed O.A,
Nos,490 and 491 of 1986 before this Tribunal claiming
seniority basing on
senlority on the general principle of/length of service
in the cadre, Both the 0.As were decided on 13th October, -
1987. At the time of deciding the 0,As, the decision of the
Chandigarh Bench of this Tribunal in T.A.No0.556 of 1986
in Mahinder Kumar and others vs, R.P,F,Commissioner and others
(reported in (1987)5 ATC 170) was relied upon., In the
said decision, the C“handigarh Bench repelled the contention
of the respondents of adopting the rota quota rule, The
Chandigarh Bench observed that the rule of rota quota
in regard to the fixation of seniocrity was applicable only
when the posts were to be filled up by direct recruitment
and by promotion and the said principle would not apply
when the seniority is.to be fixed inter se N
between the promotees promoted on the basis of seniority
and the promotees promoted after a conpetitive examination,
Thus the Chandigarh Bench directed the respondents to
recast the seniority list in accordance- with the general
principle of seniority. The decision of the Chandigarh
Bench was challenged before the Hon'ble Supreme Court of
India in Cvi.Appeal.' No,7274 of 1987, In the said Civil
Appeal, the Hon'ble Supreme Court observed as follows :

" We see no reason to entertain this Special Leave
Petition. One ground in support of this petition
was that there is contrary decision by one of the
Benches of the Administrative Tribunal, That
difficulty will not continue by refusing to -
grant leave, We are of the view that the )
appropriate rule for determining the seniority
of the officers is the total length of service
in the promotiocnal posts which would depend
upon the actual date when they were promoted,”

9, This Bench while deciding 0.As.430 and 491 of
1986 followed the decision of the Chandigarh Bench confirmed
by the Hon'ble Supreme Court of India and directed the

respondents to prepare the seniority list properly; by
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L.D.Cs., on the basis}k the result of the competitive
examination restricted to the L,D.Cs. of the Region
under.ithe Examination quota, That means, the source for ‘
promotion to the U,D.Cs, is as under :

Examination quota and Seniority quota.
4, The applicants herein were initially promoted
as U.D.Cs. on ad hoc basis against the Examination quota,
since the respondents could not £i1l up the posts of |
U.D.Cs by holding the competitive examination, The ad hoc
promotions of the applicants were continued for a longer
time, However, they were subseguently regularilsed under
+he Seniority quota as available to ﬁhem even though
they were promoted against the Examination quota,
Se The point which arises for our consideration
in this 0.A. is, whether the applicants can claim seniority
in the Seniority quota even though tﬁey were promoted
on ad hoc basis against the posts-ear-marked for the
Examination quota from the-date of ad hoc promotion
on the principle ofﬁength of service in the cadre or from
the date when the post was actually available in the
Seniority quota.
6. It may be stated that the applicants had complet
three yvears of service in the cadre of L.D.C. to become
eligible for promotion and they were promoted against the
Examination quota.
T on 18.1.1%B3 a draft seniority list was
prepared by the respondents. The same was not finalised, I
is otherwise stated that.the position in the alternative
post was shown as vacant and the vacant posts  were
shown to have been ear-marked for the candidates who bec

eligible after passing the qualifying examination.
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Princile 'B' laid down by the Supreme Court
in Direct Recruit Class I7I Engineering Officers'
Agsociation v, State of Maharashtra will apply
as explained by the Supreme Court in Keshav
Chandra Joshi v, Union of India only to cases
where the initial appointment is made deliberately
in disregard of the rules and the incumbent .
allowed to continue in the post for long periods
of about 15 to 20 years without reversion till
the date of regularisation of service in
accordance with rules, there being power in
the authority to relax the rules, '

(b) The rota quota principle of seniority
is not applicable for detemmining the seniority
to the cadre of UDCs in these cases,

(c) The order of the Supreme Court in Mohinder
Kumar case constitutes a binding precedent as
held by the Full Bench of the Tribunal in R,D,
Gupta case even after the judgment c¢f the
Supreme Court in the DPirect Recruit Class IT
Engineering Officers' Association case,

(@) As the correct principles for determining
seniority in the cadre of UDCs were clarified

by the Supreme Court in Mohinder Kumar case on
11.8,1987, and as cases in regard to seniority
in the cadre of UDCs have been pending since
long, it would not be just and proper to decline
relief in regard to recasting of the seniority
list on the ground that it would have far reaching
and unsettling effect in managing the cadres of
not only of the UDCs but alsc the posts in the
higher grades,"

The said Full Bench case has been reported in (1993) 24
ATC(FB) 493, ‘

lo. Having regard to the pronouncement of the

Full Bench decision of this Tribunal, the respondent No,l
felt necessity to révise the senioritv list and finalse

it in 1988, Thus the respondent No.? issueé the circular
bearing lNo.AP Adn-II/Seniority/UDC/93 dated 15.9.1993
elaborating the circumstances under which the seniority

list of U.D.Cs as on 31.12.1992 was required to be modified,

respondent
11, Certain officials of th?Frganisatidn challenged

. the circular dated 15.9,1993 in 0.A.N0s5,.1549 and 1373 of 1993

before this Tribunal, On 24.2.1994 this Tribunal decided

both the 0.As with the following observations :

(jLL//’-
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observing that the general principle of.seniority i.e.
length of service be taken into consideration while
preparing the seniority list of U,D.Cs,

On the basis of the directions éiven in O.A;
Nos., 490 and 491 of 1986, the respondent No,2 revised the
seniority list Qf v.D.Cs, on 29.,7,1988, There were 272
names in the said seniority list., The respondents did |
not challenge the decision of this Tribunal in 0.,A.,Nos,
490 and 491 of 1986, The respondents finalised the seniority

!
list of U.,D.Cs, later,4In the meanwhile, the inter se
dispute /
seniority/between the promotees against the Seniority

quota and the promotees against the Examination quota
came up for considerstion before the Full Bench of this
Tribunal (Delhi), in 0,A.No,1147 of 1988 and T.A.No.43 of
198f. The Full Bench tock into consideration the decision
of the Chandigarh Bench, the decision of the Hon'ble
Supreme Court in CiaAppeal N0.7274/87 and the decision
of this Tribunal in 0.A.,Nos., 490 and 491 of 1986, The
Full Bench of this Tribunal answered the Question- and
directed preparation of the -seniority 1list in the
following words := (péra-9) |

"9, In thelight of our above discussion, we
answer the questions referred to us in the
context of the facts of these cases as follows:

(a) The officers promoted on the basis of
seniority subject to the rejection of unfit and
those promoted on the result of the competitive
examination shall be treated as promotees,

Persons promoted by both the modes of
promotion shall be included in a common senioritim
list,

Their inter se seniority has to be determir
on the basis of their total length of service
which will be reckoned from the actual date of
their promotion in accordance with the relevant
recruitment rules,

Promotion by way of ad hoc or stopgap
arrangemnent made due to administrative exigencie s
and not in accordance with rules cannot count foiym
seniority,
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This Tribunal by its interim order dated 829.1994 ~
directed that once the judgment in 0,A,N0.490/86 had become
final and when the seniority list prepared on the basis
of the said judgment was published on 29.,7.1938, we feel
prima faqie that the same should not be revised on the basig
of the later  judgment of the Full Bench, So 1in those
circumstances, an interim order was passed to the effect
that in case the respondents felt that it was necessary to
have the promotions to the post of Head Clerk, ad hoc promotions
can be made on the basis of the seniority list published on
29,7.88, The same would be subject to the result of this 0.A,
13, The main grounds of attack are as under:

(a) No oticeswere issued; (b) the respondents;iolated the
circular instructions of the Chief Provident Fund Commissioner
issued on 16,11.1989; (c) the revision of seniority was

in contravention of the stand takén by the respondents in

OA Nos, 867 and 893 of 1988; and (d) the earlier finalised
seniority list was in operation and tﬁat position in OAs 490
and 491 of 1986 became final. When that {jas so,the respondents
were not justified in revising the seniority list merely
relying upon the Full Bench decision of this Tribunal dated
5.2.1993,

'14. The responcents have filed their counter justifying
the revision of seniority as per the impugned proceedings

dated 27.9.1994 (Annexure-2), It is their main case that

the petitioners were initially promoted as U,D.Cs. against

the Examination quota; that their promotion was on ad hoc

an¢ temporary basis; that they have to ascertain the availability

of posts against the Seniority quota and Examination quota every
year and fix them accordingly, that earlier this aspect was
not considered in view of the adoption of the general principle
of seniority i.e. length of service; that many persons who were
appointed against the Examination quota were not eligible to be
considered against the seniority quota because of non-
availability of posts in that particular quota; that in
view of the decision of the Full Bench, the promotions
ﬁ\\_’must be in accordance with the rules and therefore, that
-) necessitated them to revise the seniority list, Their
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" 5, The respondents have to give time till

15,2.1994 calling for objections from the affected

parties who have not yet filed objections and
after that, the respondents have to consider
the objections already filed and to be filed,

if any,in accordance with the law before finalis-
-ing the re-revised seniority list so as to be
in conformity with the directions given by this

Bench in 0.&.,N0,490/86, It is needless to say

that if it is necessarv to re-~revise the revised

seniority list, which was circulated as per
letter dated 29,7,88 and if promotlonq to the
posts of Head Clerks have to be givenbefore
sub re-revision the revised seniorlty list
circulated as per letter dated 29.7.88 has to
be followed and the same will be subject to
re~revision of the seniority."”

Thereafter the respondent NXo,2 gave opportunity tq%ll
the employees in the organisation to submit objections
to the circular dated 15,9,1993, After considering the
objections and alsc the representaticns against the
circular-dated 15,9,1993, the respondent Ko,2 by its
proceedings No,AP/Adm.II/Snty/UDC/93/934 dated 27.9.94
finalised the seniority list,

12, Aggrieved by the said finalisation of the
seniority lisf, the applicants have filed this OB

for the following reliefs :

(a) To call for the records relating to and
connected with the Circular No.AP/Adn-1I/
Snty/UDC/93/94 dated 27.9.1994 of the 2nd
respondent and quash or set aside the same,
holding the saﬁe as arbitrary, illegal and
unsustainable;

(b) . and consequently direct the respondents

to restore the final seniority list of

Upper Division Clerks communicated through
circular dated 29.7.1988 of the 2nd respondent
herein as valid and binding one;

(c) and further direct the respondents to act
on the aforementicned final seniority list
dated 29,7.1988 in the matter of further
promotions and to revise the subsequent

fﬁ\"//‘ promotions made based upon the final seniority
VJ } list dated 29.7.1988,
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Mehta and others'® case, the respondents attempted to revise
the seniority list, Thus they have revised the seniority

list on 27.9.1994 in accordance viith the circular instructions
issuved on 15,9,1993, Admittedly, the directions contained in
O.AS 490 anmd 491 of 1986 had become firal, In fact, the said
directions were given following the decision of the Apex Court
in Civil Appeal No,7274 of 1987, 1In this view of the meatter,
the responCents, if they felt necessary to follow the Full
Bench decision of this Tribunal dated 5,2,1993, could have
done so while including the officials in the Seniority list

on and from 5,2,1993, The procedure adopted by the respondents
in revising the seniority 1list which was ipb force for nearly
10 ywears leadc.to an anomalous situation, No official could

be

certain about the senjiority pbsition if the resgoncents
were to apply any future fecision of the judiciel forum, We
have no objection if the Said decision of the judicisl forum
could only be adopted prospectively., As against this, the
learned counsel for the res;:ond.ents attempted to rerly upon
the observations made by the Full Bench in para-9(d) of the
judgement. No doubt, that observation can only be made
applicable only to the parties before the Full Bench,.
Admittedly, the applicants herein werc not parties before
the Full Bench, The dedision of the Full Bench can only

be regarded as julyement in perscnam gnd not the juicement
in rem, Therefcre, we humbly feel that the observations
made by the Full Bench in para 9(d) are applicable only to
the parties before the Full Bench, The respondents could
not have attempted to0 make the Same applicable to the other

officials who were not parties to the said orxder,

-

esll
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main contention is that certain applicants who were

pmeoted on ad hoc basis against the Exemination quots

weré not eiigible even though they were qualified to be
promoted to the post of UDCs for want of vacancies in the
respective senicrity quota. Thus they contended thet earlier
ad hoc promotions of the applicants as UbCs agajinst the
Examination guota were not accoréing to the rules and that
therefore, £he applicants qannot claim seniority in view of
the two modes of promotion as has been incorporated in the
Regulations, the promotion must be specifically either sgainst
the Examination cuota or against the seniority quota amd that
muct depend on the availebility of posts in the particular
year, Thus the responcents attempted to justify the revision

made through the circular dated 15,9,1993,

15, The learned counsel for the applicants submitted
that there was no justification for the respondents to
revise the senicrity of the UDCs when they had prepared

the Saﬁe adhering to the directions contained in OA Noe,

490 and 491 of 1986 and that the said decision had becone
final, It is subndtted that the reSpondeﬁt No,2 by revising

the seniority list attempted to unsettle the settled things,

l6. The point for our consideration is whether the
respondents were justified in revising the seniority list
in accordance with the view expressed by the Full Bench

of this Tribunal in A.Mehts and others' case, In fact;
as already observed, para-6 of the Kegulations, 1962 is
applicable, Thet has been held so in the case of Mohinder
Kumar *s case reported¢ in (1987) 5 ATC 170,

17, The seniority position of the applicants Was
finalised on 18.1.1983 (as on 1.11.1982), This seniority
list was in operation till 5,2,1993, It is only on the

basis of the Full Bench decision of this Tribunal in Ashok
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18, The learned counsel for the responCents failed to
take shelter in justification of the révision of the
seniority under the observations made by this Tribunal
in O.AS 1549 and 1373 of 1993, In our humble opinion,
the said observations did not come to the aid of the

respondents,

is, The applicants have produced the Copy of the order
passed in O,hs 1545 ard 1373 of 1983, In fact, in the said
O.As it was specifically directed to revise the seniority
list subject to the cirections contained in OAs 490 and 491
of 1986. When that was 50, the respondents under the guise
of implementing the Full Bench cdecision Cated 5.2.1993 in
respect of the present applicants who were not parties to
+he Full Bench cecicsion were not justified to unsettle the
seniority of the applicants which was finalised about 1C years
ago, Therefore, in our humble-opinion, the éction of the
respondents in revising the seniority 1ist of the applicants

was not just anc proper,

20, The respondents are at liberty to follow the decisSion
of the Full Bench dated 5,2,1993 on and from that date for

inclusion of UDCs/Head Clerks subSequently,

21, Hence, vwe give the following directions 3

(a) The seniority lists issued with circular Nos,
AP/Adm/Seniority/UDC/93/94, dated 29,7.1994 1is hereby

set asicde; and

(b)' The respondert s shall restore tne senioricy of
the applicants as on 1,11,1982 finalised and communicated

throws h their circular dated 18,1,1983.

N

H
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ORDEE

X As per Hen'ble Shri R.Rangarajan, Member (Adma.) X

M. Shiva for Mr,N.Rama ieohar Rao, learmed counsel
for the applicant amd Mr,R.N.Reddy, learned standing ceursel

for the responcents,

2. The Gate 18,1,1983 ir para-17 has te be resd as
29,7.1988. Similarly im pera~21(b) the date 18,1,1983

sheuld also be read as 29,7.1988,

3. The errer is a typographical mistake ard herce the

correction hes tc be mace, Reglstry to make all cerrectiens,

(t,w? C.-A«ln'q{ Ll Len Gy s~ -

4, The MA is disposed ef,
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