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6. Om the question ef jurisdiction of the Labour Court.
the Applicants questioned the same evea im their ceunters
£4l1ed in the Q4Ps before the Labour Court., It was conter-
ded that the relief claimed by the Petitiomers im the Qips
was Rot based em any mkkex right vested in them and that
the Labeur :ourt ceuld mot adjudicate claims by under-
taking the cask of interpreting rules er regulatiems

for determinimg the existence of the right to such claims,
The learned Presiding Officer, havimg noted the cbjection
takea to his jurisdiction, merely left it at that without i
either examining the objection or givimg & decision
thereea. Of ceurse, the Labeur Court's jurisdictien
ceuld not be ousted by a mere plea denyimg the workers'
claim teo gemputation of benefits im terms ef money,

but the Labeur Ceurt had to ge into the questiom ané

determine whether.em the facts it had jurisdictiem

to make the cemputatien.

T TR T e

" Naw that the questien of jurisdictiom ef the
Labeur Court has sgain beer raisecfove us_ _

validity ef the impugrneé orcder of the.Labour Court,

we may examime it im the light ef the facts amd the

relevant case law.

8. It is mow well settled, through a catema of iudge-
meats, that the Labour Court gets jurisdictiem umder
gsection 33(ec) (2) of the Imdustrial Disputes Act ealy

te decide disputes regarding mometary claims based em
vaxisting rights®. The Labour Ceurt has me jurisdiction
to adjudicate a claim petiticm when the petitiemer has
got no_"existimg right". Im C.I.W.T. Cerperatiem Ltd.,

Vs. The Workmem and another, AIR 1974 SC 1604, it was h
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temporary status having continucusly werked fer more
than 6 mcaths. Each of them claimed a specific amount,
beimg the differential betweea the entitlement umder the
ragular scale of pay and the daily wages actually paid.
All ¢the CMPs were allewed by the impugned order of the
Presiding Officer, Labeur Court, Hyderabad. Aggrieved
by the same, the Divisional Rallway Mamage., South Cemtral
Rallwvay and sthers whc were Respendeats in the COMPs

have filed the presert applicatioans,

&, The challenge to the impugned order rests maimly

o twe grourds, Firstly, it is the comtentica eof the
Applicants that the Labeur Court had ao jufisdictien

to entertain a claim fer grart ef temperary status frem a
particular date and to grant ths coemsequent relief of

payment of differemce in wages, ir a petitiorn umder

section 33 (c) (2) of the Industrial Disputes Act, 1947.

The second issuc raised by the Applicants is that all the

Petitioners were "Preject Casual Labeurers”™ at the
relevant time and that the Ladour Court did mot take
this aspect imte conzideration. Under the rules,

as applicable at that time, Project Casual Labeurer |
was negbutitled to temporary status, irrespective of the
lergth of service as such Casual Labeurer, The Applicamts

" thus centemd that the Labeur Court muedds —-s - °

reiled upon paras 2501 and 2511 of the Indiam Establishmeat |’

Railway Manual (I.R.E.M, fer shcrt) im decidiag the claims
of the Respondents.

5. Heard shri N.R.Devaraj, learned Senior Standing
Coumsel for the Applicants and Shri G.Bikshapathy, learmed

Counsel fer all the Respemdents,

s see
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(i) Labeur on prejects. {rrespective of duratiom, except
those transferred frem other temperary or permanent
employment . \

(1i1) Seasonal labeur w+ho are sarctioned for gpecifie works

of less than six menths duratiem. If such labeur 18

shifted frem eae werk te amother of the same type. ;
e.g., relaying and the tetal centinuous peried of }
such werk at any ene time is mere than six menths' .
duratien, they should be treated as tempoOrary after [
the expiry ef six months of ceatimueus employment.
Fer the purpese ef determining the eligibility of
labour teo be treated as temporary. the eriter’on
shoulé be the period of continuous werk put &. BY
each individual labeur om the same type of work and
not the period put in collectively by any particular
garg or group of labeurers. .

NOTE.l. A project should be taken as censtruction of

aew liees, major Bridges., restoration ef dis~ i

mantled limes ard ether major important epen line -
works like doubling, wideming of tummels etcC.,
which are completed within a gefinite time-1imit.
The General Manager/Heads of the Departments
concerned, 1in censultation with the P.A. & C.AO-
will decide whether a particular epem line werk
{s a 'Project' er mot. In deciding whether 8 .
particular epem 14ine werk sheuld be treated as 3
‘Project® er mot the test to be applied will be
rusming eI tne'raiLwﬁg?"&s‘dxsc:utb-aiam tn_dsy
provision ef large-scale additional facilities
to impreve the carrying capacity ef the railwaY.

2. Once ary {raividual acquires temporary status.

after fulfillimg the cenditions imdicated in (1)

e- {(ii) abeve, he retairs that status so long a8
he is in centinuous enploymeat o the rallvays.
Ir other werds, evem {€ he is transferred DY the
administration te work ef a differemt aature he

does meot lose his temperary status.

L ———

3, Labeur empleyed against regular vacancies whether

permanent O temporary shall mot pe employed o0 i

casual labeur terms. casual labeur should mot be |
empleyed for werk em censtruction ef wagems and
similar ether werk oﬁskegular mature.

4. .Casual labeur sheuld mot be deliberately discharged

with a view tetausimg an artificial break im their

service and thus preveat their attainirg the -
tempOrary status.

5. The term "same type of werk" should met be tec

rigidly interpretted so as to cause umdue suffer-
ing to easual labeur by way ef break in serviee

e ——



i

o
[T 1% \ -

that in a suit where a claim {s made by a plaintiff
against a defendant, the questicas for determination
would be (i) plaintiff's right to relief, (ii) the
cerresponding liability ef the defenfant, imcluding
whether the defendant 1s at all liasble er mot, and
(iii)the exte of the defeadamt's liability, if any.
It was held that Getermimatica of (i) and (ii) is the
function ef the Imdustrial Court and mot the Labeur Ceurt
upder sectiom 33 (c) (2) sinmce a preceeding umder that
sectioa is in the rature of an executiom preceeding.
T™he Supréme Court held that the éispute between the

Cerporation and the Workmea required further imvestigatiom

p

which was beyend the scope of an applicatien umder
sectien 33(c) (2).

S. A perusal ef the impugned erder weuld clearly show
that the Labour Ceurt proceeded om the premise that
Para 2501 ef the I.R.E.M. read with Para 2511 thereof
created a right im faveur of the casual worker to claim
temperary status ard attemdamt privileges after havimg

* e tlewanelv for a beried of 6 meaths., Paras 2501

—

and 2511 ef the I.R.E.M. (Second Editiom) reaac as umus..-
2501, Definition:-

(a) Casual labeur refers te labeur whose employmemt is
seasonal, imtermittemt, speradic er extends ever short
pericds. Labeur ef this kind is mormally recruited
frem the mearest available seurce, It is not liable ,
to transfer, and the cenditiems applicable te permaneat
and temporary staff de met apply teo such labeur.

(b) The casual labeur en railways sheuld be empleyed omly
in the fellewing types of eases, ramely:-

(1) Staff paid from contimgencies except these retaimed

for more tharn six meaths centimueusly: Such ef thosel

persons who contimue te de the same werk fer whieh
they were engaged erether werk of the same type for
more than six momths witheut a break will be treated
as temporary after the expiry eof the six menths of
continueus employnent.
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‘tion umder sectiem 33(c) (2) the Ceurt has to ascertain l
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(e) It is net Recessary to create temporary pests
to accommedate casual labourers who acquire
temporary status for the conferment of attendant
berefits like regqular scales ef Pay, increments ete,
Service prior te abserption against a regular
temporary/permanent pest after requisite selectien
will, however, mnot censtitute as Qualifying service
for peasiomary benefits,

NOTE:-In cases wheres casual labeur had actually been
breught ever te the regular prescribed/autherised
scales of may prier te 22ma August, 1962 en
fulfillis r <he requisite conditions, the periods
during wh.ch they drew P2y im the regular scales
be takes into acceunt for the purpese of granting
increments, even if they eamnoet be shown agalnst i
regular pests prior te 22»d August, 1962, b

10. The Labour Court read the abeve provisiens te mean

)
that all the petitioners before {t would acquire temporary

Status after werking ceztinuously for 6 menths and em

acquiring the temporary status would be eligible fer

wiges in the regular scale of pay. Ia ether werds, the

Labeur Court preocesded om the assumptien that the ‘

Petitioners before it were vested with the right te elaim }

emeluments in the scale of pay of Rs.70.85 instead of

Gaily wages @ Rs.1=e75 per day, {f they had continuously
worked fer € maomths., So, {t¢ examined essentially the
guestion whether the petitioners did werk fer ¢ months %

©r Rot. This has to be kept in vieyw while deciding the

e e LA 4 et

question ef jurisdictiom ef the Labeur Court,

1l. In Uniom of Imndia Vs, K.Bhavanarayana, 1994(1) sLy

|

CAT 352, {t was ebserved as under;-
"It has to be moted that the scope of sectiem33(c) (2)
of the Industrial Disputes Act is limited. 1Inm an applica-'

the amount payable {m pursuance of any order of the Court/la

Tribunal/autherity er the ameunt due in accerdance with

any rule. Fer ascertaiming the ameunt due, it is epen %;
f

te the Labeur Court to imterpret the relevant erder er i

the rule” (emphasis added) ,

L
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because of a slight ehange in the type of work in the
same unit. The various types of work to be censidered
as sane type of work may be greupsd as under:-

(1) Track renewals sad linkirg - Ballasting, re-sleepering,
relaying etc.

(2) Maseary and Cencrete work - Werk om buildimgs, bridges,
gquarters, platforms etc,

(3} Steel work - Erection of bridge girders, sheds,
shelters etec.

(4) Earthwerk - Feumdations, barks, platferms etc.

(5) Fitting, smithy, carpemtry and such other artisan
work and helpers.

(€) All work perfermed by the ueskilled casual labeurers
workirng urder the same I.O.W., P.W.I, @néd Bridge
Inspecter etc, should be treated as the same type of
werk.,

(7) Casual labeurers sheuld ret be empleyed/retained im
service beyend the age ef 58 years.

(iv) Onm the epen limes the trelleymea should mot be
casual lzbeurers.

2511. Rights amd Privileges admissible te Casual Labeur
whe are treated as temperary after completien ef
six merths' centinuous service:-

{2' Caeusl labeur treated 2s temporary are satitled to

all the rights amd privileges admissible te temporary
railway servarts aslaid dewn im Chapter XXIII eof the
Indian Railway Establishmemt Manual. The rights amé
privileges admissible te such labeur also imclude the
benefits of the Discipline ard Appeal Rules. Their
service, prior to the date of cempletiom of six menths'
centinuous service will mot, however, ceunt fer any

purpeses like reckeming ef retirement benefits,seniority

etc. Such casual labeurers will, alse, be allcwed to
carry forward the leave at their credit te the new post
en abserptiom im regular service,

(b) Sueh casual labeur whe acquire temperary status,
will mot, however, be brought ok te the permanent
establishment umless they are selected through regular
Selection Beards fer Class IV staff. They will have a
prior claim ever ethers te permanemt recruitment amd
they will be censidered fer regular empleyment without

i
|

having te ge thresugh employmemt exchanges. Such ef them:

whe jeim as Casual Labeurers before attaiming the age
of 25 years may be allewed relaxatiom of the maximum
age limit prescribed fer Class IV pests te th ent
of their tetal service whieh may be either ceatinueus
or in breokea perieds, .

[ L N ]
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the petitioners in the CMPs were all casual labeur
working ean prejects. The very fact that they were
engaged by the Fermanent Way Inspecter (Constructiom)
and the Chief Signal Inspector (Constructicm) ef the
Sigral & Telecommunication Department would show that
they beleonged to the 'Censtructiem' erganisati:—~ and
were hence 'preject' labeurers. Para 2501 (b) (i1) makes
it clear that "labeur on projects, irrespective ef
duratien” wculd remain as easual labour enly. The
bernefit of temporary status under Para 2501(b) (1) is .
limiced to casuval labeur "paid frem contiageaciesflohly. N
Ko record has beea shown in support ef the assertiom that
2ll the workmen in these cases were engaged on projects.
The explanation ef the Railways is thai the matter
related te 1962-1972 ard the relevant recerds, as per
extant i{nstructions, were not preserved.

15. As regards Project Casual Labour, Railway Bozrd's
letter Bo.PC.72/RLT/69-3 dt., 12.6.74 shows that the
Governmernt accepted the recommendatiom ©f the Railway
Tribunal, 1969 and decided that w.e.f., 1.6.74, casual
labsur empleyed en Railway Projects will be paid om
completien of 6 meonths continucus service 1/30th ef the
appropriate pay scale, i.c,, the minimum of the apprepria
revised scale plus dearness allowarnce. It was, hoﬁever.
clarified that such project casual labour will mot acquir
the status of temperary servart., As regards gramtimg

the benefit of temporary status, Shri N.R.Devaraj ﬁrgel
that the issue was decided, for the first time, whea the

Railway Board intreduced a scheme in 1984 which was

2
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12. From what has been stated above, it weuld be apparent
that the Labour Ceurt, based om its interpretaticn of
Para 2501 ef the I.R.E.M. preceaded en the assumption that
a Casuél Labeurer acquired the right to temporary atatus
on cempletion of & menths continuous werkimg and alse the
right to claim the privileges eof a temporary gervant,

inc’ sding salary em & regular scale eof pay. The inter-

to
prevatien pertained the imcidental guesticn whether the

petiticners were Project Labourers and, if so, whether 3

Project Labeour too weuld be entitled te grant of temporary
status as is the case with Casual Labour paid from
contingencies, referreéd to im clause (b) (1) eof Para 2501

of the I.R.E,M, whether the interpretatiom of the relevant
rule by the Lebour Court s cerrect er not is 3 different
questien, but while determinring the question of jurisdietien,
se lemg it is clear that the Labour Court did not proceed

to crezte any fresh right te the weorker te claim the relief
nor @id it presume such & right de hors any rule er erder,

we must held thet it dié mot preceed without jurisdiction.

13. That brimgs us te¢ the next questien, viz: does

Para 2501 ef the I.R.E.M. provide for the grart ef tempcrary
status te a 'Preject Labeur*. Much hgs been zaid, quite
appropriately, by both the sides en the question whether
the petitiemers were 'prcject labour’ and, if seo, whether
they ceould still eclaim—the benefit under Para 2501 of the
I.R.E.M,

14. Shri N.R.Devaraj, learned coumsel for the Applicants
urged that the Railway aédministratiom had been assertimg
frem the very beginmimg, as would be evident frem the

counters filed by them before the Labour Court, that
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19, The petitioners adduced im evidence befere the

but
Labour Court theirService Cards (Casual Labeur Cards)/these

de mot reflect the mature eof engagement, whether on
project or en epen line maintenance., Nene af the
witresases examined for the petitioners before the Labeur
Court were cress-examined  this aspect. It was enly

in the version ef the two witnesses examined fer the
management that we find the assertion that the petitieners
were project casual labeurers.

20. Adverting te Para 2501 ef the I.R.E.M. Note 1 thereef

clarifies that a 'project' should be taken a8 construction

N el Convim vt am P

open line werks which are completed withim a definite
time-limit. The Gemeral Marager/Head of the Department

is required to decide, im eomsultation with the F,A, &
C.A.0., whether a partievular epen lime werk is a 'preject’.
Similarly, Establishment Serial Circular N0.97/75 states,
inter alia,as fellows:-

2. Taking inte acceunt the instructions giver in the
note to para 2501 eof the Egtablishment Manual amd Raly.
Board’s instructiens in the matter the fellewing bread
guidelines are given in regard to the definition of
preject and Nen-preoject works.

2.1 All the works carried out by ccnstructien erganisatien
and by the epen lime ergenisation which have an element of
improving the carrying capacity like doubling, wideming ef
Tunnels, additienal yard facilities, strengthening eof track;
strengthening ef Girders, providing sophisticated signallinmg
arrangemeats etc., will be classifiec as ‘Preject werks',
If threugh Track Renewals include replacement of light
sections ef Rails by a heavier sectiorn increasing sensi-
ty of sleepers or prevision ef additional depth ef ballast
etc., these sheuld e treated as werks leading to impreve-
ment in the carrying capacity ef the Riilway and rest ef the
werks which are required purely for dzy te day running

of the trains e.g., renewal ef track ether than thoge
mentioned abeve, replacemeat of wern out signalling etc.,
sheuld be classified as ‘Nen-preject works'. Ia erder te
avoid cenfusion in this regard the estimates hereafter
prepared by the cemstruction and the epen lime ergamisation
sheuld examime this aspect in terms of para 2501 IREM and
Rly. Beard's instructiens in the matter and mecessary

b
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approved finally by the Supreme Court while decidiag the
{1lustrious case of Inder Pal Yadav & Ors. Vs, Unicm of
India & Ors. 1985(2) SLJ 58 (SC). As modified by the | |
Hom'ble Supreme Court, the scheme was te be effective %
from 1,1.1981, Prior te the f{mtreductien of the scheme
by the Railway Board, a oroject casual labouﬁhas not

entitled te gain tempor:-. status irrespective ef his ‘!
length of service and this is as stated in Para 2501 (b) (11)
¢f the I.R.E.M.
16. From what has been stated in the preceding paragraph.1

there carnet be any doubt as te the entitlements ef |
21l :

cazuayﬁabcur engaged en prejects, Ifzghe petiticeers

——— -

were indeed mkk preject casual labeurers, them they i
would be entitled te 1/30th ef the pay scale w.e.f. 1.6.74

and grant ef temporary status w.e.f. 1.1.1981. The

Railway administratien,assertﬁkhat the =aid benefits

i el ammmeem e

have been given te all the petitiomers.

-

17.- Tha 1=aed Beab  =—-—F -
{e whether 21} +=s pe-i+igners werefare preject labourers

as alleged by the Applicents. If so, it weuld be evident

that they weuld mot be entitled te be paid the varieus

—

ameunts as directed by the Labeur Ceurt in the impugned

erder.

18. As alresdy ebserved, there is mo official recerd

made available te shew that the petitieners were all
engaged en projects during the relevamt time, as the
records were mot required to be preserved beyend 10 years.L

It was enly omn the greund that the petitieners were all

engaged im the Censtructien erganisatiem, it was contended
that they could enly be preject casual labeur. No erder
or imstructiomn has bheer breught te our motice in suppert ef

such cententiom,
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construction unit as preject. Relevant portiom of the

judgement is reperéduced below:-

19, To start with, let us recall the Rule 2501 (b) (1) and
(4ii) and note belew Rule 2505. The underlying intendment
ef the previsiocn is that a cgsual labourer who has rendered
=ix months' centinueus gervice would pe placed in the
categrc of temporary railway servant unless he is employeéd
on wo. . charged project. o

*
-
-

20, Rule 2501 (b) (1) clearly provides that even where
staff is paid frem centingencies, they would acquire the
gtatus of temporary railway servants after expliry of six ,
months ef continuous employment. But reliance was placed {
on Rule 2501 (b) (1) which previges that 1sbeur én projects,
{rrespective of dQuration, except those transferred frem ;
other temporary or permanent employment weuld be treated i
as cagual labeur. 1z order te bring the case within the \
ambit ef this prevision {t must be shown that for 20 years '
appellant was ewpleyeé on projects. Every constructien

work doces met im 1 reject. Preject is correlated to '
planned projects In which the werkman {s treated as

by the Execﬁt1v€“5n§etteuﬁated September 5, 1966, is -
the staff as belenging te construction uite: —1€=r2-te. @
doing vioclence to language te treat the censtructien unit
as project. Expression ‘project’ {s very well Jmown in &
planned development.

23. The above decision ef the Supreme Ceurt would make it »

clear that it will be ynsafe if we come to the cenclusion

that merely because the petitioners were workinmg in the

construction erganisation they had te pe treated as casual

2
labour werking on projects. ‘
24, Shri G.Bikshapathy urged that 2 pald statement t
from the Railways that the petitioners were preject ;
casual labourers should not be accepted in the absence of ‘
clear proof te that effect. In support of his contention |
he has drawn Our attention to a judgement of the Calcutta
Bench of the Tribunal in Sukumar Ray & Ors. Vs. Union of
India & Ors. 1691(18) ATC 284. In that case also the !

Applicants were casual labourers engaged in the construc~

tion wing (of the South Eastermn Railway) between 1963-73.

'E X KN J
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endorsement made signifying whether a work is 'Project’
or '‘Nen-project' werk in consultation with associate
finance. To facilitate the above, it is desirable that
each department makes out a list ef varioeus typazs of works
which are to be classified as *Prejects' and motify the
same in censultatien with the firance branch.

3. It need rot be ever emphasised that in view of the
above fastructiens aznd the financial implicati °s
irvelved, engagement of casual labour sheuldre .ve very
careful azttention at all levels. :

21. The aforesaid circular makes it rather abundantly
clear that in both censtruction ergsnisation and the
open line erganisatiem, certaim major werks ef cemstruc-
tien enly are te be classified as 'Prejects'., The rest
e the works are te be classified as 'Nom-project works'.
Each Department is thus required to mark its projects
and motify the seme, This circular leaves no reem for
doubt that each and every werk in the censtructien
organisation cannot automatically be labelled as project
work. It cannot therefore be accepted as an undisputed |
fact that every casual labeurer emgaged in the construc-

tion erganisatios is ipse factc & preject casual

22, The question whether every casual worker im the
eonstruction erganisatiom {s a preject labourer came up
fer consideration before the Hen'ble Supreme Ceurt in
L.Robert D'Souza Vs. Executive Enginéer, Seuthern Railway

& Another, AIR 1982 SC 854. After examining rival

contentions the Supreme Ceurt categorically held that

every construction werk dees mot imply project amd that !

—ETE

it will be doing violence te language te treat the !

sevea AFF
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and conclusively establish that all the petitioners were
indeed project labodrers at the relevant time. 1In this
view of the matter, the learned Presiding Officer of the
Labour Court rightiy applied the provisions of paras 2501
and 2511 of the I.,R.E.M, in coming to the conclusion that
the Appliéénts would be entiled to :mporary status on
completion of 180 days of continuous service, Consequently
we must hold that the Judgement of the leamed Presiding
Officer of the Labour Court suffered from no such defect

or i{llegality as would call for our intérference.

26. In the résuit, all the 141 0.As are dismigsed as

being without merit. No order as to costs,

( T.Chandrasekhar Reddy )
Member(J) . '

Dated: 2% N;l":ah_l_g_‘f’i; Deputy Rezisrar(Judl.)
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