IN THE CENTRAL ADMINISTRATIVE .TRIBUNAL, HYDERABAD BENCH
AT HYDERABAD,

0,A.N0.353/1993.

Tl
Date: |D September, 1996.
Between:
T.Ranganayakulu. o .. &pplicant,
And
1. Union of Indi, represented by

the Secretary, Department of
Posts, Ministry of Communications,
Government of Indi,, New Delhi.

. £ <2
2. The Dire_.tor of Postal Services,
A.P.Southern Regioen,
0/0 the Fost Master General,
Kurnool 518005,
3. The Chief Postmaster General,
A.P.Circle, Hyderabad-l .
- 4 Member Persennel, Postal Service
Board, New Delhi 110001. .+ Respondents.
Counsel for the Applicant: Mr. Syed Sharief Ahmed.
Counsel for the Respondents: Mr. N.R.Devaraj, Senior Standing

Counsel for the Respondents.

CORAM:
HON'BIE SHRI JUSTICE B.C.SAKSENA, (VICE-CHAIRMAN, ALLAHABAD BENCH)
' MEMBER, J

HON'BLE SHRI R. RANGARAJAN, MEMBER(A)

O RDER

(PER HON'BLE SHRI JUSTICE B.C.SAKSENA, (VICE~CHAIRMAN,
ALLAHABAD BENCH),MEMBER(J)

Through this O.A., the Applicant challenges the Review
Order dated 8-9-1992 pyssed by the Member, Personnel, Postal
Board, New Delhi as well as the Appellate Order dated 24-12-1590,

e

The relief prayed for by the applicant is fer quashing of

an Order passed by the Appellate Authority. The applicant has



sought
also/the restoration of the increments which were withheld

by reszson of the erder of punishment and also claims that
a'direction be issued to allow the petitioner's promotion

to HSG.II with effect from 1-10-1991 under B.C.R. Scheme.

2. The 2nd Respondent issued charge-sheet against

- the applicant for the'alleged submission of false T.A,

Bills and similar other charges. The applicant instead of
submitting his explanaticn to the charges levelled against

him, filed O.A., in this Tribunal which was registered

j as 0.A.187/86 and was subsequently dismissed on 11-8-1989

helding that there was no meri; ih the contention of the
applicant in the said 0.A. The applicént did not
participate in the Disciplinary Proceedings thoeugh he
was given several opportunities to do so,srd kR the
prEcesdtrgs wexe held ex parke., The enquiry was there-
fore held ox.garte: The'Enquiry Officer found all-the
chargés éfe proved since the applicant bhelonged to lgp Cadre,
the entire case was remitted to tﬁe 2nd ReSpoﬁdent with
necessary documents for further disposal, Tﬁe 2nd Res-

Fe ] A
pondent sgreeing with the findings of the Enquiry Officer
held thé applicant guilty of the charges and by an
Order dated 13-4-1989 awarded the punishment of reduction
of pay of the applicant by twe sﬁages from Rs.1640 to Rs.1500,00
in the time sgale of Rs.1400-=2300 for a périod of
twe years with effect from 1-11-1989 without cumulative

Qv}/-b

efiect. : .\
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3. The applicant preferred an appeal on

27-4-1989 to the 3rd Resp@ndent which was rejected.
The applicant preferred a revision petition to the

4th Respondent which was rejacted by the Order 4/8.9,1992,

4. The Respondents have filed a detailed -
counter-affidavit.. We have heard the learned counsel
for the parties, The learned counsel for the applicant

made the following submissions:

1) That befere the Disciplinéry Auﬁhority
.passed an order of punishmeng/he was not
furnished with a copy of the Engquiry
Officer's report and thére was violagion
: _ om
of principles of natural justice uaéﬁf,

Article 311(2) of the Constitution of India

ii)That though the punishment was for reduction
of two stadges for two years but actually he

has been deprived of six annual imncrements

iii) That the Appellate Order is not a speakin§
Order and the Appellate Authority did not

give him a persenal hearing.
m .

5. As far as the first submission is concerned,
the learned counsel for the applicant cited Supreme
Court's decision in RAM CHANDER V. UNION OF INDIA
(A.I.R. i986 5.C.1173), we ﬂave cargfully gone through

this decision and in our opinion the said decision has

LYY
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wrpngly been referred to in support of the submission
that despite the 42nd Amendmemt to the Constitution of
India,‘a second show cause notice'wés réquired to be
issued and Enquiry 6fficer's report was required to be
furnished. Yn the contrary in this décisian, the Hon'ble
Supreme Court heldlin paragraph 10 that "after the
amendment of cl.(2) of Art.311 of the Coenstitution by
the gonstitution (Forty-éecond Amendment)Act,lQ??énd
the consequential change brought about 1inRule 10(5) of
the Railway Servants {Diécipiine aﬁé'Appeal)Rules,IQGG;
P44 WEE R substituted by the .Railway Servants (Discipliné
and Appeal) (Third Amendment Rules, 19784}£t is ne longer
nécessary to afford a second qpportunity-to the deligquenf
servant to show cause against the punishment," It was
noted that the #2 F@rty-Secohd AmenAment has deleted from
~Ci.(Z) of Art. 311 of the reguirement of a reasonable
opportunity of making represenﬁqtién on the pfoposed penalty
and, further, it has been exp;essly provided inter alia in
the first proviso to Cl.(2) that : Provided that where'it
is pr@pesed éfter such inquiry, toe impose upon him any such
penalty, such penalty may be impesed on the basis of the
evidence adduced during such inquiry and it shall not be
necessary to give. such person any oeppoertunity of making

1]
8 representation on the penalty preposed, It was

there fore held that after the Forty-Second Amendment,

the requirement ef Cl.(2) will he sgtisfied by helding an
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enquiry in which the Government servant has been informed ' (

of the chargés against him and given a reasonable opportunity

of being heard. But the eséenﬁial safeguard éf X28xx show-
ing his innoéence by at the second stage that is to say
after the Disciplinary Authority has come te a tentative
conclusion of guilt of.the accused upen a pe;usél of the
findings #£ by the ﬁnquiry Officer on the basis of evidence
addﬁced as alsé against the proposed punishment has been

removed to the determent ef the delinquent Officer,

6. The question ahout the effect of the Amendment

brought about %k by the Forty-Second amendment of the

Censtitution engaged the attention of the Hon'ble Supreme

Court 1in subsequeht decisions. Contréry views were

expressed and ultimately the gquestion came up for censideration

5kﬂﬁ.'}u> es
before a Eb%ﬁagggmﬁgf Bench of the Hon'ble Supreme Court

in the case of UNION OF INDIA & OTHERS Vs. MOHD. RAMZAN KHAN

( (1991) 16 ATC. 505 ). 1In this c.se the law waS settled
an§ it wys provided that under Aréicle 311(2) the first
provise as amended by the Forty-Seceond Amendment, the
delinquent employee waé entitled to a cepy'of the Enquiry
Officer's Report and to make representation against'it.
It was also held that non-furnishing of a report to thd
delinquent would be v%olative of principles.of natural
justice rendering the final order’ invalid.  Thetr

Lordships of the Supreme Court, hoewever, laid down that

the*Rule would be prespective and in operation and no

\
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punishment impesed shall be open to challenge om this ground.
The said decision w,Ss rendered on 20-11~1990. In the

5aid dEClSiOH Their Lordships of. the Supreme Court also

_fe.:"

held that any contrary conclusion, 1f any, by #heiHigh Courts;
tweKDench .

or any o@mue/ﬁencﬂ'mof the aupreme Court willbe ne

longer be taken good law. In the present case, s;nce'the

Order of punishment had been passed prior'to 20=-11-1990

that is to say 13-4-1989, the pley that the Enquiry

Officer's report has not been furnished cannot be'of any

avail to the applicant.

7. The secend submkssion made by fhe learned
7'éougsel for £he applicant also ks is not tenable since

- .cah
in the app&éest#@n it has been indicated that non-drawal
of his increments.dﬁeqy1-11—1991 and 1-11--1992 was in no
Qaf connected ﬁitﬁ tﬁe punishment impesed against him.
The service Book of theAappIICant was not évailable with
the Pay'DraQing Officér that is to s;y the Post Master,
:Malaképur (HR) « His Explaﬁation effered.in this connection

is satisfactdry-and the submission made by the learned

counsel for the applicant has to be rejected,

8. Cdming.to the last submissioen, we find frem

B

the Order passed by‘the Appellate Authority which is on
record as Annexure A-8 ki=z is a speaking order. It

cannet be said to be a non-speaking order, The Appellate

‘}CMQ
Authority had considered all the grounds eha&éeageﬁ in

\
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the Appea_l.' .’I’he Applicant has ;not stated in the appli-
catié_n thaf; he h"ad. asked for a_pé:sbﬁal hea’ripg before the
Appellate Aﬁthority. That being se and in Ehe' ‘absence of
any st.atut;.ory i‘u&.e enjoining ﬁpon ;;he Appellate Authority to
afford s persénal hearing, we 'éa":e not impressed with ﬂz‘

submission made by the learned counsel for the applicant..

‘9. In view of the aféf_e‘said discussion, the

C.A., has no mgrits and éeserves to be dismissed ane'l'it

is accofdingly dismissed; No' c‘osts., . S '

7
R.RANGARAJAN, - | B.E}SAKSENA,J

_MEMBER(A) MEMBER (J)
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Pronounced in open Court,
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0.4 .No.353/93

Copy

7.

.

“to:

. The Secratary, Dezpt, of Pests,

Min. of Communications,
Govt. of Indis,
New Delhi,

The Diractor of Postal SET”lC”S,
AR,P.Scuthsrn Rygion,

0/8 The Postmaster Gensral,
Kurnool,

Tha Chief Postmastsr General,
A.P.Circla, Hyderabad,

Mamber Paraonnel Postal Servicasy
Board, New elhl.

. One copy to Hr.ayad ShareefyA hoed,

CAT,Hyderabad, .

One cepy to Mr.MN.R. DE’LuJ Sr.CG5C,
CAT, Hyd@rahad. ' _
One copy totlerary,CAT,Hyderabad;
One duplicate ‘copy.
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