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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL HYEERABAD BENCH AT HYDERABAD

0.a.NO. 333/93 ~ - i

. Date of Order: 15-4-93,
Betweens$ : :
| y |
1. N.Bhujanga RaQ.
2. G.Ramakrishna L
‘ .o Applicant{
and ;
1. Senior Inv151onal Personnel Offlcer, 5, J
S.C.Rly, Vijayawada. ‘
2. Divisional Railway Manager, S.C.EFly, Vijayawada. j
3. General Manager, S.C.Rly, Railnidayam, Secunderaﬁad.
.« Respondents.
For the Applicants: Mr.Challa Chamamjaya, Advocate. i"
|~

For the Re:spondentsrs Mr.D.Francis Paul, SC for Rlysg

CORAM: . , .
THE HON'BLE MRBJUSTICE V,NEELADRI RAO 3 VICE CHAIRMAN

AND , ‘|
THE HON'BLE MR.B.T,TIRUVENGADAM : MEMBER(ADMI)
The Tribunal made the following Order ;<

aAdmit the O.A. }
Status quo as at 1.00 p.m today i.e. 15-4-—93

Post it on 26-4-93 for brders. - ?
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efenior. Divisional Personnel cfficer, =.C, Rly
Divisional Railway Manager, S.C.Ely.
General Manager, S.C.Ply Railnilayam, Secunderabad.
cory to Mr.Ch,Dhanamjaya, Advecate, -CAT«Hyds

copy to Mr.D.Francis Paul, SC for Rlys. CA‘I‘.;Hyd.
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CHECKED BY APPROVED BY

.

IN THE CENTRAL ADMINISTRATIVE TRIBUNAD
HYDERABAD BENCH AT HYDERABAD.

THE HON'BLE MK .,JUSTICE V.NEELADRI RA0
VICE CHAIRMAN

ANJ%) T ¢
. IR R R ANV VN - '
THE HON'BLE MR, BiiASUBRAMANIAN :d\’
MEMBER (ADMN )
AN
THE HON'BLE MRf.T.CHANDRASEKHAR. _

LY

—

DATEDs )3 _(7 -1993

ORDER/ JUDGMENT

R.P./ C,P/M.A.No,
in

O.A.No. 7T} )qz ,
T,A.No. (W_P_Ne \

Adrriitted and Interim directions

isgued. T

ovec. Jif on 1b \y |y

posed of with directions

missed as withdrawan.

missed
Didmissed for default,

. Ordered/Re jected.

.~ No'order as to costs.
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Office Note . Orders

» tapiler intorim prdors pessed in al
the aforssaid OAs, the reopordents

shall gnsurce thot sny promotion that
ie made shall abide by tio vutems o _
these 0As. ' Those who efs promoted
] - \
I | shell ba inPormed of this position in

: their Frmatinﬁ Ordars
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I ‘ Sri NV Ramana, counsel for the
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vl . Respondents states that he has filed
\I‘ %0.43-—?'-}5_“ &WH \ counter affidavit today and giuen

e P the same to the analicant’'s
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ARNEXURE —

List of Wm@mhm in original aApplition No. 19, %MU\@
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Date

Office Note

Orders
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Meard lsarned coummel For the
spolicant at lsngth,

It {a seen that the responiisnts
wa not yet filed thoir reply

J275/53, DA.130/93, & DA,333/93),
hey aze given the last oppertunity
fils their counters within six wesks
e, Thay may do so with sn sdvance
to the oppoaite parties,

As regards interis relisf, wve
Lnd that in GA.275/93 and OA,333/93,
he interim ordar had slrzeady tmen

sd on 15+-4-1993 to ths effzct that
tatis-quo a8 at ip.m, on 15-4-93
hell bs maintained, Howavar, interis
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CENTRAL ADMINISTRATIVE TRIBUNAL ' S
"HYDERABAD BENCH :
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Heard learned counsel for the applicant at iength -~

-

It is seen that the respondents have not yet filed
| ' thelr reply affidavit in any of the Oas (0.A.186/93, OA.275/93,
0.A.130/93 & OA,333/93). They are given the last opportunity

——————

to file their counters within six weeks time. They may do so
with an advance copy to the'Qpposite pérties. —

As regards interim relief, we find that in 0.,4~275/93
and G,A.333/93, the interim order had already bé&]passed on 15-4-1993
te the effect that status quo as at 1 p.m, on 15-4-93 shall be
maintained. However, interim relief granted in 0,A4.186/93 is to
the effecf that any promotion that is going to be made will be

subject to the ocutcome of the said OA. We are of the considered

view that to aveid unnecessarv cenfusion in +ha mottar A€ ~eant
of promotion to the various employees as a result of these two .

different interim orders there should be a common interim orderx

passed in all these OAs. We accordingly direct that in mogification

T TTT T e s st AWLG OQLM WS,

the pespondents shall ensure that any promotion that is made shall
abide by the outEome of these OAs, Those who may be promoted - =

shall be informed of this position in their préemction order, —7
i LLSL- LHSSE Cases Ior OLGers on 22-6-93,
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To

pvm

-3 ‘ |

The sSeniocr Iivisional Personnel Cfficer,
SouthCentrzl Railway, |
Vijayawada. = |

The Divisional Railway Manager, i

8.C.Ply. Vijayawada. | | “

The General Manager,
sotthCentral Railway,
Railnkl ayamgSecunderabad. 7

|
One copy to Mr.Ch,hanamjaya, Advocate, 1-2-234/13/8

Flot No,8, Aravinda Nagar, Hyd.——

Cne copy to D.Francis FPaul, 3C for Rlys.CAT.Hyd.
One spare Copy. ' ' '
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TYP ED BY COMPARED BY

CHECKED BY APPROVED BY

IN THE CENTRAL ADMINISTRA.'I‘IVE TRIBUNAL

HYDERABAD BENCH AT HYDERABAD,

THE HON'BLE MK.JUSTICE V. NEELADRI RAO

VICE CHAIRMAN

AND@ G (Y\O"U‘Eg

THE HON BLE M#,Iq

k]
*

MEMBER (ALMN)
"~ AND "

THE HON'BLE MR.T.CHANDRASEKHAR
REDDY 3 MEMBER(JULL)

1

DATEDs 27| = (.f -1993

' ORDER/JUDGMENT

R.P./ C.B/M,A.NO,
in

0.4.No. ' 333 }Ctg

T.A.No, (W.P.No

Adxyt'ed and Interim directions

i, A& an fefan

Disgosed of with directions
Dismissed as withdrawn,

Disnissed e ;

Di

issed for default ﬁ\
Ordered/Re jected. "
No order as to costs.
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I
2 IN THE CENTRAL ADMINISTRATIVE TRIBUNAL :HYDERABAD BENCH

AT HYDERABAD

- ——

. ORIGIKAL pppLICATION No.333/93

DETE OF JUDGEMENT't ?x-v"bf’ . 1993

Between
N. Bhujanga Rao

G.Ramakrishna : .. Applicants

Tt e AN

and

1. Sr.Divisional Personnel Officer,
; South Central Railway
‘ Vijayawada

2. Divisional Railway Manager,
South Central Railway,
Vijayawada

3, General Manager
South Central Railway,

Rail Nilayam, Secunderabad .o Respondents
Counsel for the Applicants : Mr C., Dhamamjaya
Counsel for the Respondents : Mr NV Ramana, 8ddl.CGSC
CORAM:

HCN'BLE SHRI A.B. GORTHI, MEMBER(ADMN)

HOM'BLE SHRI T. CHANDRASEKHARA REDDY, MEMBER (JUDL.)

‘ ! ‘C'““—’(° . .2

S

1




- !

1. The senior Divisional Personnel Officer,
S.CeRailway, vijayawada.

2. The Divisional Railway Manager, 5.C.Rly vijayawada.,

3. The General Manager, $,C,Railway,
Railnilayam, Secunderabad.

4, One copy to Mr.C,Bhanamjaya, -Advocate,1=2.234/13/8 Plot No.8
» Aravindanagar, Hyder abad.

5. One copy to Mr,.N,v.Ramana, SC for Rlys. CaT.Hyd.
6. One copy to Library, CAT.Hyd.
7. One spare copy. ‘
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JUDGEMENT OF THE DIVISION BENCH DELIVERED BY HON'BLE

SHRI T.> CHANDRASEKHARA REDDY, MEMBER (JUDL.) ’

[y i L]
.

LY ' - - * -

This application is filed by the appllcants herein

4y P]

~h
PR

under Section 19 of* the Central Administrative Tribunals Act

" to set aside the instructions contained in para 1,_, and 4.2

H
- Y n

of the Railway Board's letter dated 27.1.1993 as illegal
arbitrary and violative of Art. 14 and 16 of the Constitution
and direct the respondents to consider the applicants for
promotion to the post of HITE/TCG in the scale of
Rs,1400-2300 on the basis of the written test/viva-voce
conducted on 21,11,92 and 25.2.93 respectiveiy and pass

such other order or orders as may deem fit and proper in
the Clrcumsvainwe wa  weee

2. Counter is filed by the respondents opposing this OA.

3. We have heard Mr C. Dhanamjaya, Counsel for the
applicants and Mr NV Ramana, Standing Counsel for the

Respondents.

4, QA 275/93 is filed by certain similarly placed
applicants for the same relief as préyed foérby the applicants
herein. OA 275/93 is dimissed today for the reasons mentioned
therein. IAs the cause of action and relief prayed for by
the‘applicants herein are one and the same as kkr of the

applicants in CA 275/93, 0OaA 333/93 filed by the applicants
herein also 1s Qlswicocu e e ..

—— \\}t_j L /™ 3 , <
(T .CHANDRASEKHARA REDDY)( (A.B. GOR I)

Member (Judl.) ‘ Member ( Admn) q/y
: .
- Y A
Dateds oA £ 1993 ™~

vl
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CHECKED BY ADPPROVED BY

IN THE CENURAL ADMINISTRATIVE TRIBUNAL
HYOERABAD BENCH AT HYDERABAD

1
T e e e e —— ————r

) ' . THE HON'BLE M:.JUSTICE V.NEELADRT EAO
! VICE CHATRMAN
AND P .

THE HO®'SLE ME.A.B.GOKTHY s MEMBER(A) '
I . o

‘ . ' LT T e e . MEMBER{ JUDL) -
1 . |
|
L 24D

THE HON'BLE MR.P.T .EIRUVENGADAM:sM(A)

S N o petea: Q0. R -1e03 7

C REER;TUDGMENT 3 ,
*1.A/&\.A/C-A¢N-’.H; . lJ_':. : IS

i
O.,A:NO.. %D’Bj‘q:’)
T.4 N0, (7P, . )

-

" Admitted and. Interlm dlrectlone , -
issued. '

Disposdd of with directions
Dismisstd . ;

~  Dismissedfas withdrawn ‘ !
Dismisse¢ for default, ?
% jecteq/Ordered ]

No crder as to COStSd/'.

vt rlrmtra! Mmmstratme Tribenaj l
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NTRAL ADMINISTRATIVE TR.IBUNAL |
HYDERABAD BENCH |

OrOAND. WND)O'?IQ%MOAN&;\%????\ ey
.............. NBxgm?aﬁoﬁ&,—&b A, Applicant (§) | ,

Versus

g@‘@.\\r‘,?&mm.p%\@/g@ﬁ«y}&}\mo\;ﬁpondem (S) |

Date Office Note ' Orders
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IN THL CENTRAL ADMINISTRATIVe TRIBUNAL:HYDERABAD BENCH
AT HYDERABAD

R.P.N6.107/93
in

0.A.No.333/93 Date of Decision: <% ~ 2+ — o9a

Between

pa 1. N, Bhujanga Rao
2. G. Ramakrishna .. Petiticners
and

1. Sr.Divisional Personnel Officer,
South Central Railway,

Vijayvawada.
" South Central Railway,
Vijayawada

South Central Railway
Rail Nilayam, Secunderabad «+ Respondents

~ . - ~ . . — . . s - _ - p

Counsel for the Respondents t: Mr, N.,V, Ramana, CGSC

CCRAM :

HON"BLE SHRI A.B, GCRTHI, MEMBER(ADMN)

HON'BLE SHRI T. CHANDRASEXHARA REDDY, MEMBER(JUDL,)

Ias per Hon'ble Shri T, Chandrasekhara Reddy, Member(J))
Mlhd e Dmwrd ey Tl d . 2 £ 3 Yo P T

Petitioners herein under Sec.22(3)(f) of the Adwinistrative

- Tribunals Act read with Rule 17@ of the Central administra-

dated 20.8,.1993 passed in OA 333/93.

2, Facts so far necessary to adjudicate this RP
irn hrdaf mavr o cdabad mm L1V
002
gt “(_\"
!
ey
\/l




l-2.l

3. OA 323/93 was filed by the Review Petitioners herein
for a direction to the respohdents tc censider the review
petitioners fcr promotion to the posts of Head Travelling
Ticket Examiner/Train Conducter Guards in the scale of
Rs5.1400-2300 on the basis of wriften exémiﬁation_and

' [ .
Viva-voce alrezdy conducted by the respéndents on 21,11,92
and 15.2,93 respectively andg péss such other order cor

orders as may cdeem fit and proper in the circumstances

of the case,

4, OA 275/97% _was filad b mrno Sri Vi Masmomdodan Ben

~along with two others for a direction to the respondents

to fipalise the selecticn to the post of Head Travelling

— e e - LT N e h R A L

Rs.1400-2200 against the existing Yacancies as on 28.2,93

in the Comrercial Department and nacs. aneh.cthor cedee
or crders as may deem fit and proper in the circumstances

of the caée. J

5. Bs. CA 333/93 and certain other CAs were filed for
A/
the very same relief that was sought in OA 275/93% OA 333/93

and the cornnected CA-s were disposed of bv & Tidmementea . _
dated 20.8.93. The main Judgement was\ﬁritten in CA 275/93

and OA 333/93 was dismissed for the reasens menticned in

=l Tardmsmmmmenl A4 . AN A A

review petitioners aggrieved by the Judgément dated 20.8.93
|

passed in OA 333/9)have filed the present RE,

[ -——— e —_—

ments inCA 333/93 and batch cases. But, as the Judgement
was written in OA275/93’wherein cne Sri GV Subba Rao
advocate for the applicant had appearggyand his name

was mentioned ss Advocste for the applicants’ in the

‘Judgement in CA 275/93.:



.8&
is

..' 3. ..

§71 One of the grounds taken by the Review Petitioners
\?‘/

in this RP i%,that the Judgement chould have been
Advocate for applicanté-

“writters in OA 333/93 and the name of Mr Y.Suraysnarayans/

should have been menticned in the Judgement, As

OA 333/93 was identical in all respects to OA 275/93/

and as the judgement written in O0A 275/93 was fqlloweé

in OA 333/93, the applicants are not put to any

'prejudice. Ofcourse, main judcement ought to have been

written in OA 333/93, But, we may point cut we did not

- f AT L } ;
—_ LI TR, £ U SO S

in not writing Judgement in OA333/93 as Mr Y, Surya-

' narayana, Senior Counsel, as already pointed out,

- i . '
The second ground taken by the Review Petiticners

5 that the following'Judgementjaere.cited during the

course of arguments and the Same were not taken into

apparént on this record.

1. AIR 1969 SC.118 Page 123

~ l ATD 160N S 101 Dara 280

3. AIR 1992 P&H Page 133

4, AIR 1983 SC 868 and 852 Para 8

6. AIR 1990 SC 405 and 1233

7. AIR 1974 3C 555 at Page 585 Paras 85 & 86
9, © AIR 19B9 SC 139 Para 6

Lim haA se = mattear nf fact. constidered in our . ._
Judgement all the points which we had noted during

arguments,and the relevent Supreme Court decisions that

had been noted at the time of hearing. Whatever

petiticners in this RP, we now proceed tc consicer all

the above judgements, Before considering the zbove

TS ey h% pcﬂQQFnTV +o state certain facts,
act
PRI . .
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90 As regards the first citation rel%ed by the
learned counsel for the Review Petitionefs i.,e., AIR 1969
SC 118 BS Vadera Vs Union of India, we had held in

our Judgement (Main Judgement as already‘ﬁoigted out
written in OA 275/93) that the decision does not

advance the case of the review petitioners.

L s Tt r e e _———————— = — -

petitioners is AIR 1990 SC 101 Bal Kishan Vs Delhi

administraticn at Para 28. Hx This Judgement cited by

The COoUunsel IUE TS MEVLEW TSLhUluliTe s oo —anm g —

paras. Nevertheless, we have gone through the entire

—— e o4 e dlem et A ToerAemenswt i+ ia 1a3d Adoum

as fcllows:
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Min service, there could be only one norm for

to the same cadre. No junicr shall be confirmed
or promoted without considering the case of his

3 senior. Anv deviatiocn from this princi le
Wlll nave GemOL‘aJ.ng.US Clreu iu :gcs_l\?a.&g Qpar W

from being contrary to Art.lé{l)'of the

A S
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q, The Review Petitioners herein are working as
Travelling Ticket Examiners in the Commerciasl Department
under the Control of Divisional Rgilway Banager, Vijaya-
wade in the pay scale of Rs.1200-2040/-. The next

avenue for promotion to the applicants is Head Travelling
Ticket Examiner/Train Conductor Guards in the scale of
Rs,1400-2300. To £ill up the posts of HITEs, a selection
was notified for form a pangl of HTTEs in the Vijayawada

IDivisiQn and the written examination for the same was

held on 29.11,92 and 9.1.93, Viva-Voce Test for those
wno gqualiried in the written exam was held in the

office of the Divisional Railway Manager, Vijayawada

on 15-9-@2, The rotrdmer smde 24 3o = _ -
qualified in the written examination attended the said

test on 15.2.93, Some of the eligible candidates _
could not appear in the said written examination. The

respondents did not finalica +ha —-wad -
time, the Rallway Board restructured Group'C' andg 'D!

cadres in Indian Railways vide their proceedings

e e mr e s FUWT LLETCCINY CHIE@T allselecd¥ions, where

final panel could not be published as on 1.3.1993,

£y -~

ara +~ lo Alawmdaan -~

1.3.93 and vacancies arising out of restructuring scheme

a2re o bha £411AA aeem ool

was envisaged therein. As the selection of the

review petitioners for the post of HTPRe/Tre woeo
abandoned in view of the Railway Board's letter dated

27.1.1993, the review petitioner had filed 0a 333/93

for necessary relief(s).

O ?  .el5 B




As could be seen from the Judgement, the Supreme Court

had been dealing with _regsrd tc the confirmation of

promoted perSOns,beloné_go the same cadre, The observa-
"

tions therein absolutely have no relevance tc the facts

ae) .
of this case.

.

12. The third decision which the learned counsel
for the review petitioners relies is %922 AIR 1992 P&H

Fage 133 Sanjeev Kumar Gupta Vs " Kurukshetra University.

who appears in any examingtion, will be governed ky only

by the rules which are cperative amd that time and not by

—_——— —— -y
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said anythlng;contraln our Judgement. As a matter of fact,

occured prior to amended rules, would be governed by o©ld
rules and not by new rules., Bat, gven though the
applicants were qoverned bv:the old rules_nrlgr_zglrhe
restructurlng policy came into force, we had held that the
applicant did not have a right to cdmpel the respondents

_te. Select and avvoint them to the said oSt of HTTE/TCG 1 AC
So the said decisicn AIR 1992 P&H 133 does not apply .

to the facts of this case.

bl

. I . - )
Vs Srinivasa Rao wherein 1t was held that vacancies which |

13. The fourth decisicn which the counsel for the
rev%ew petiticner relies is 1983 SC 852 Para é; Even
though it is contended by the Review Fetitioners that the
sald Judgement is nct considered by the Bench, .ac .already
pointed ocut, there is a reference in our Judgement

in OA275/93 at Para 15, We had held in our Judgement

;e n———T” ceal
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that the decision in AIR 1983 SC 852 has no: )appllcatlogjjf
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to the facts of this case and advance the case of the
n

review petitioners. We see no grounds to differ from

the stand which we had already taken.

1. The fifth decision reliefl by the learned counsel

for the review petitioners is AIR 1983 SC 1143 AA Calton

Vs‘Director 6f Educatlon and another. This..decisiaon
hz}uwnJ,ﬁ Wi
also had been edeed in cur Judgement in para 16 and had

I "', "l-..\ A
Kxx® indicated the reascns for not applylng ;_ﬁjj

ggﬁ the said decision to the faqts of thlS case.

1%, The sixth decision which the counsel for the

review petitioner relies is AIR 1890 SC 405 P.Mahendran

YT m Ok ~ :‘)’—nrn-_-sl-'lr: A+ ranme 4ANA i+ is held as f_QlleaLSj

Bt iiaesssnssassasslt 15 true that a candidate

does not get any right to the post by merely

IS L 2% 131 (i et v am  2x m e P

is created in his favcur for being considered

B A 1S FU I, T ..

‘conditions of the advertisement and the existing
recruitment rules, If a candidate applies for

2 noet dn vaanaonee to an advertisement issu
Public ServiceCommissicn, in accor@anceiw1tﬁd by

recruitment rules, he acquires & right to be
considered for selectlon in accordance with the

LA Ll WSl w i = — - — —— e = —

by amendment of any Rule unless‘the amending

Rule is retrospective ln nature. In the 1nstapt

COoT [ A I LW 5 1 L R i P e R ke  r wr me e e e — e s

the then existing & rules and there is no
olerute that the appellants were eligible for

pL)UJ,I]L-IUEIJ Ly LIMT UL DT LG L LWL Waled 2% v s v st i o e
cf the recruitment rules. Therefore, setting

? Ehe select llSt prepﬂred by the Ccmm1%510n

Ot pe pEo _
i_-‘c% ta Was, e e:_:\;‘"‘-'\ \Ms..’::

In the abcve case, the Supreme Court ﬁ ceallng with a case

N .
where the selection process had been completed before the
impugned rules Ccame into EIrecrct. DU,-; TUE SElu usCisiun —

si
84

has nox applicability to the facts cof this casse,
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which were in force on the date of advértisement.
Determination of this question, largely depends

on the facts of each case having regard to the térms
and conditions set cut in the advertisement and the
relevant rules and orders, Lest there be any
cenfusion, we would ma like to make it clear

that a candidate on making application for a post
pursuant to an advertisement does not acquire any
vested right for selecticn but if he is eligikle

and 1ls otherwise qualified in accordance with relevant
rules and the terms contasined in the advertisement

he does acquire a vested right for being considered

existed on the date of advertisement. He cannot
‘be deprived of that limited right on the amendment of
Rules during the pendency of selection unlefs the

.............. [ERE L RS L0 e WSO LI VS LI (i L

(emphasis supplied). .
From the above decision it is quite clear that a’
canalcate nas no vested right in the natter of ‘appointment.

Hence, the above decision deces ncot advance the case oF

"the review petitioners in any wav. o

13. The seventh decision which the counsel for the
review petitioners reliesris AIR 1974?50 585 Page 585
Paras 85 & 86 EP Royappa Vs State of Tamil Nadu, wherein
it is laid down as follows:

"85 The~last—two-groundsS..... .....'..... veuaa
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actlop to ensurELfdirnecs and equality of treatment.
They require that state action must be based on valigd
relevant principles applicableéugike tc all similarly
Situate and it must not be guided by any extmnecus

or irrelevant considerations because that would be
denial of equality. Where the operative reason for

from the-antechamber of the mind is not legitimate

and relevant but is extranecus and outside the area
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16. In g# another deciqlon in AIR 1680 SC

.1233 NT Bevin Katti, ctc. Vs Karnataks Publlc Serv1ces
Commission which counsel for the reviewUpetitioner
relies, it is held as follows.,

"There is yet another aepect othhe ouestion.

Where advertisement 1e1§eUed uanv1t1ng application
for direct recruitment to g_ca%egory of rosts,

and the advertisement expressly states that
selection shall bémade in accordance with the
existing Rules or Government orders, and if it
further indicates the 8xtent of reservaticns

in faveur cof various categories, the selection of

-

e T Py

accordance with the then ex1st1ng Rules and
Government orders, Cendidates who apply and
undergo written or viva voce test acguire vested
right for beino c0n51dered for selection 1n
accordance with ther terms and- condltions

‘cont11ned 1n*€heﬂacv€ tisement unless;*thea-‘

L PR

-ﬂadvertmqemenf itself indicates a contrary

intention. Generally, a candidate has right to

‘. R M . —.nﬂ

conditicns set out in the advertlsewent as his
right crystalises on the date of publication of
b

inv%ﬁe %%%%gt. however he has no aboolute rlght

[T I . ) rop e o - T P

amended retrospectively during the pendency of

selection, in that event, selection mist be held

in accordance with the amended rules, Whether the

rules have retrospective effect or not,

primarily depends upon the lapgauge of the rules
and its construction to ascertain the legislative
intent. The legistative intent is ascertained

either by express provision or by necessary

E R S - | 1--111¢|C: Sre

ot
retrospective in nature, the selectlon fist pe -

regulated in accordance w1th the rules anf
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of permissible considerations, it would am-unt to
malafide exercise of power and that is hit by
Aft.14 and 16. Malafide exercise of power

and arbitrariness are different Eg;hal radiations
eminating from the same m®mxvice; in féct, the later
comprehends the former, Both are inhibited by
Articles 14 and 16,

86. It is also necessary to point out that the

ambit and reach of art, 14 and 16 are not limited

to cases where the public servant affected has

a right to a post. Even if a public servant is

in an offlciating position he can c0mplainyof viclation

......... ALl @R NA VL AL LD
or unfairly treated or subjected tomalafide exercise
of power by the Stzte Machine. It is therefore
no answer to the charge of infringement of
Articles 14 and 16 to say that the petiticner had !
no right to the post of the Chief Secretary but

was merely efficiating in that posSt.iessecsvsecsese
n

LR I B BN BRI LR N B N N NI B B I R IR B B I N A N R R I B 2R B I BN O O B N B BE N B R

So, it is the argument of the learned counsel for the .
se=vacw peElTIOnErsS that as the Selection process has not

been completed, they are discriminated.xmx weik

It is also further contended that if the candidates
iouna a plLace in the select list, they could have been

placed higher than the promotees who had failed in the

. S
seemd - - : bﬁ L Lo N""L bi"‘“"'—i‘iL_
referred to the zfore said judgementﬁ in xhex@f&x para 14

ot G AL
of the Judgement we hzad held as follows:

4T 15 strongly contended on behalfof the applicants
heyein that due to the revised policy the candidates
that had failed in the examination would have a march

- BXRE.QBERS BRS Rave®k appeared For the eiémination for

promotion to the post of HTTE and this involves an
encroachment on the fundamental rights guaranteed
under Article 14 and 16 of the Crnecditndi-w -

A A

001101




may point ocut that every departure from a rule
which departure gilves certain advantages to one
group of civil seYvants as against another, does
not necessarilv involve an encroachment of Funda-
.mental rights guaranteed by Ar£.14 and 16 of the

Constitution.”

So, in view of @ur categorical observations in para 14
of our judgement {in OA 275/93), we are unable to agree

‘with the .contention of the learned counsel for the

review petitioners that the action of the resrondents
!

in not finalising the selection offends Art.14 and
16 of the Constitution in V1iew O TNE Spellicl L9w-LS

and circumstances of the case, d

PR P I N N N =R = |

Counsel for the Review Petitioners is AIR 1977 SC-

540 Para 29 (Indian Aluminium Cables Vs The Excise

and Taxation Officer). This judgement cocntains only

. - .- I vt e BT m Oussmemmenn (etreed h:}(‘i Aazal+ wit+h

Taxation issue in that case. The said decision

is not applicable to the facts of this éase.

1¢.  The last and the final decision cited by the
Counsel for the petitioners in this RP is AIR 1989

SC 139 Para 6 P&T SC/ST Employees' Welfare Association
Vs Union of India, wherein, it is held as followss

“HELD that the deprivation violated the equality
clause of the Constitution. Similar advantage was
being enjoyed by persons belonging to the 5C/ST in
other Departments and only the employees of P&T

be true that no writ can be issued, ordinarily

_.-F——, ._(T‘ .\Y‘/‘f .o-oo"%_%h_:;--o
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compelling the Government to make reservation

under Art.16(4) which is only an enabling clause,

the circumstances in which the members belonging

tod the Scheduled Castes and Schedules Tribes

in the posts and Telegraphs Department are deprived
of indirectly the advantage of such reservation
which they were enjoying earlier while others

who are similarly situated in the other departments
are allowed to enjoy it make the action. of Government
discriminatory and invite intervention by the court,"

S%, 3t is contended by the iearned counsel for the review
petitioners, that out of the 8 selections that were made
lin varicus cadres in the Division, 5 selectibn panels
were released before 1.3:93 and so there was no ground
for the respondents in not finalising the panel of HTTEs

and thus the eppliieemts-herein Review Petitioners herein

also have got a2 right for &imilar benefit that was enjoyed

—_— . -t

- -

by certain emplavees nf wa1----
pPlaced before us discloses that as many as 30 selections

vere abandoned in terms of the Board's letter dated 27,1.93
in the Souyh Central Railway ocut of which 6 sélections were
abandoned in Vijayawada Divisicn. Because scme sdections
were made here and there and panels were releaseéydoes not
~confer on the applicants ;imilar right as it is the case of
the respondents that they were not in a position to finalise
the panel of HTTEs/TCG before 1.3.93, Absolutély, we see

no malafides on the part of the respondents in not finalising
the sald panel and this aspect of the case we Eave macde it
Clear in themain Judgement. So the said decision AIR 1989
SC 139 is not applicable to the facte of this case, and the
review petitioners does not have a right to inéist upon

the respondents to finalise the selection of HTTEs/TCGs.

T L
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respondents as the restructuring policy was ceming into

S0, none of the decisions that aré cited by the learned
counsel for the fe&iew=petiti0ners advanéesfthe case of
the review‘petitioners to show that they ha?e a right

for giving a direction to the re5pondenté fér completion

of selecticn process and for release of the list of success-

ful candid=tes.

10. ’It is vaguely contended by the counsel for the
review petitioners thatlthe:e are malafideé on the part of
the respondents in not finalising the seleétion and due to
the pressure from the unions that the respéndentg had not
finaslised the selection. 1In éhis context,. it will be
pertinent to nocte a decisioﬁreported in AIR 1974 5C 555

EP Royappa Vs State of Tamil Nadu wheréinlggge 557

it is held as follows: |

“"The burden of establish?ng malafides is very heavy on
the person whe alleges it. The allegations of malafides
are often mére easily made than proved and the very
sericusness of such allegations demands proof of a

higher order of credibility."
We do not find any material to prove the malafide on the

part of the respondents in not finalising the m¥m selection

of HTTEs/TCGs. As already indicated, we are not pr@péred

to accept that there arermalafides on thé part of the respon
dents in not finalising the slecticn list. On the other han
if the respondents hadlfineééseg— hurried with the selectiocon
‘ 7

process and had finalised the same in the month of February

that weuld have given scope to attribute malafides to the

force with effect from 1.3.1993 and ass the letter dated
27.1.1993 of the Railway Board with regard to the restructu
ing policy had already been issued to the respondnts, We se
every justification op'the rart of the respondents in not

finalising the sdection in the end of Feb.,1993.
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29. Ewgosher, the review petitioners have centended
in the Review Petition that some of the points which

their counsel had raised were forgotteh and they—&did not
: AT~
find a place in the Judgement. All the points raised,

had been considered by the Bench and they have been
properly answered. All the dzcisions %hat were placed

before the Bench znd cther decisions that were not
. : ) (—-—“.—- ——

A ——
rlaced before the Bench kREwe are considere@nin this

order. So, the review petitioners canpot now have
any grievance,
f, - —

2. During the course of hearing this RP, ke

_ /
was placed before us. ' The said decision had been

Principal Bench—Decisio/,passed in OA 1814/93

.passed in the said OA on 13.9.93 by the CAT Principal

Bench (after proﬁouncémént of the Judgement in OA 333/93

by this Bench)which reads as follows:

“(oRnc“385GﬁMENTA@EB&HER&ﬁ/ﬁ@mHONiaaz

o S, ;

The petiticners are really aggrieved by the.
cemmunication dated 27.1.1293 issued by the Executive
Director, Pay Commission, Railway Board, to the
General Managers of All India Reillways. 1In Para 4.2
of the said communicatien, it is stated that such
selections which have not been finalised by 1.3.1993

should be cancelled/abandcned.

2. - A written test was held for selection and & a
date for via-voce was fixed; but via-voce cculd not

tzke place. Meanwhile, by a stop-gap arrsngement, the

P e v e e e e — C———— o — —a- —_—— e = — e mm oy

are enjgying even now,
2. Thereafter, the impugned communicasticn was issued.

3. The contents of the communication indicates that
gcme policy decision had been takéh ﬁhat future selec-
tions should be k witholé for the time being. The
reason for doing so is contained in péra 4 of the

comminication. A policy of restru@tuﬁing has been

“adopted., It is stated that for tﬁe pﬁrpose of the

- . -~ . - .o L ] o= - - -
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Zervant becomes due fcrypromoticn to a post
classified as a selection post, ths existing
selectionprocedure will stand modified in such
a case to the extent that the selection will
be based only on scrutiny cf service records
. and cohfidential reports without holding any
written or viva-voce test., We do not find
any element of arbitrarieness in this policy
decision. No ground is made cut for cur
interference. The applicatién is dismissed

summarily."
In the above cited decisiorn of the CAT Frincipal
Bench, New Delhi, even though written examination
seems to have been held prior to the restructuring of
the Railway Board letter dated 27.1.1993, the viva-
voce test had not been conducted. Such action, on
the part of.the respondents has been held to be-
valid by the CAT Principal Bench, New Delhi., But,

even theough in this case, interviews had bcen held,
we are unable to understand, NOW THE Sppliconrus woan

find fault in not finalising the sclect list with

regard to the interviewed candidates in view of the
also
views/expressed by the CAT Principal Bench. As a

matter of fact, the CAT Principal Bench seems tc have

LANTLL LI1S 22 oiite v eeserer may e me

we had also taken in cur judgement.
23, .
_tacﬂ- ok ;,J

v J

OA 275/93 and OA 333/93 and bstch cases in vie® of
6ur Judgement in OA 275/93. There is an attempt on
the part c¢f the review petiticners to peoint out some
error c¢r the other even though there » is ncne, The

review petitioners have gone to the eﬁtent cf finding

error in the Jufgement alleginc thet pleadings in the

We have not committed any error that is apprent

on the record in resching ocur conclusions in dismissing

counter of the respondents are copies in the Judgement.

We are unable +to undersfand how the xeproducticon of

..e16
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1. The Sr.Divisional Pexrsonnel Officer, S.C.Rly,
‘vijayawada. ' :
2+ The Divisional Railway Manager, ' T
S.C.Railway, vijayawada. -
3.

4.
5.

The Qeneral Manager, S.C.Rly,Railnilayam, Secunderabad
One copy to Mr.¥Y.Suryanarayana, Advocate, CAT.Hyd.
One copy to Mr.N,v.Ramana, 8C for Rlys. CAT,Hyd.

6. One copy to Library;‘CAT.Hyd.
pvmML e e e
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the pleadings in the counter of the respondents
|

at'appropriste placed in the judgement,* would constitute

i -'2116-00

error apparent on the face of the record.

24, Before parting with the RF, we may also cite

a recent decisicn of %h%'Supreme Ccurt }eported in

[y - - . . e

1994(1) SLJI Pége 2 Parveen Jincal and. cthers Vs

State of Haryana wherein'it is held as follows:

eseeaThere were 1o MALAFIDES on the

a8 0 ev 2w e

part of the @overnment in not filling up the
said post of AEEs. Further merely because

the appellénts appeared &t the sélection, they
did not get any right to compel either the FSC
ok the Government to select and appoint them,

Nne mere 4qpupcdi diice —wo —wr
clothe them with the right to selection and

appointment.’ . S

25, The above cbcervatlonq of the ch ble Supreme

1}

Court is a complete answer to the cententions of the

Review Petitioners herein. ‘*Absoclutely, we see nc reasons
TO Ireview Uul JUUYSIUSIi v e wes e - = = o — - . B

275/93 and OA 333/93 and batch cases, If the Review

 Petiticners are really aggrieved by our Judgement,

they have certeinly got a remedy before Hon'ble

Suoreme Court of India.. RP is dismiSsed. No crders
as to costs. ‘ '

(T .CHANDRASEKHARA REDDY)E * (A.B. GCRUHI)

Member{Judl.) Member (Admn)

Dated: 9 ¢ él -~ 11994

mvl : . Wv M.}%‘b
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