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JUDGMENT Dt: 27.9.95

(AS PER HON'BLE SHRI JUSTICE V.NEELADRI RAO, VICE 'ECHAIRMAN)

Heard Shri K.Mangachary, learned ceunsel|ifer the
applicant and Shri N.V.Raghava Reddy, learned standing

ceunsel feor the resgpendents.

2, The charge meme dated 16.3.1985 was issued te the

applicant whe was werking as[ﬁys Dfiver in Meter Mail Service

. (MMS), Hyderabad fer unauth‘fig:;:absence frem 12.1.

te 17.1.,1985., He was placed under suspension from!le 1.85

till 29,9,1986, the date en which(ghe applicans)wag remeved

frem service by way ef punishment after inquiry. ?he appeal
|5

Il
thereen was rejected. The same was challenged in éﬁ 670/88.

It was dispesed of en 27.8,1989 by setting aside thi erder

of remeval en the greund that Xhm cepy of the inquiry repert
was net furnished befere the said erder was passed %nd
liberty x was given te the disciplinary autherity tL con-
tinue the inquiry after furnishing sm cepy ef the %nquiry

repert. The disciplinary autherity passed the orde% dated

3.7.1990 kx remeving the applicang frem service_aftér

considering the representation ef the applicant which was

: submitted after receiving Xk cepy ef the inquiry r?port.

" The appellate sautherity medified the punishment as ﬁ

‘cempulsery retirement. The same was assailed in OA‘F28/91.

The said OA was dispesed ef by the erder dated 10.12.1991

wherein it was held that the erder eof punishment is‘Lery
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harsh and hence the same was set aside and the maf&er was ‘i
remitted te the disciplinary autherity fer ccnside}ing“with'
regard te the punishment. Thereupen the disciplingry
autherity passed the order dated 24.4.1992 reducing the

! & 3955 - . |
pay eof the applicant for a period of feur years with

further directien that en expiry ef the said perio@ of
i feur years, the reductien will net have the effect?of 5
i Pestpenenent of his increments ef pay.‘ mxaupsn : The

appellate avtherity by the erder dated 12.9,1992 medified

Xx the penalty te that ef withhelding ef next increment

fer a peried eof feur years with cumulative effect, . The
erder of the disciplingry autherity te treat the pﬁriod

of absence as dies-nen was cenfirmed by the appellite
autherity. The latter further directed the discipﬁinary
autherity te regularise the peried ef suspensien and the
peried ef unempleyment by fellewing the pfescribed %rovision

laid dewn in FR and CCS(CCA) Rules, The same is challenged
in this OA, | o

3. Rule ) 62 of P&T Manual Velume-III empcwersithe

disciplinary. autherity te treat the peried ef unautﬁcrised
absence as dies-nen. Hence, it cannet be stated that it is
in vielatien ef the rules/instructiens. |

; |
4. It may be neted that the applicant was worﬁing as
Driver of MMS., Any delay in serting dewwm the mail ;nd/or
delivery of the same will at times cause much hardsﬁip te

pﬁbliCo Hence, we feel that it cannet be held as hﬁrsh

\3\\ " et Qemﬁ

centd.s

|
|
W ot yhavtherised apsence was trﬁa\'—eéﬁ .
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5. *he applicant cannet have any apprehension that as

the peried frem 12.1,198% te 17.1.1985 was treated.as
the

dies-nen gervice prier te it will be ferfeited, Tﬁe effect
of dies-nen is net te treat the period of diesenen as service
for payment eof salary and emoluments fer the purpose of
increments o§:§;r including the.qualifying service fer

grant ef LAP and LHAP and the terminal benefits.” It is

evident frem FR &8 54fﬁjf§5§that it 1is necessary te issue

1
i
netice te the cencerned gevernment empleyee feor ccnsidering

‘regularisation lﬁ!n ef the peried of suspensien, FR 54(A)

(2) (1) envisages issual ef netice fer censideratien of the

Peried frem the date of dismissal/removal/compulsory' P
retirement te the date. of reinstatement when such reinstate-
ment was erdered by the ceurt in the circumstances referred te
therein. The meme deted 17.10. 1992 in NO.MSE/33/PF/91 92

dees net indicate that such notice is given te the applicant.

r
1

6. It may be further neted that the peried frem the

.

date of dismissal/removal/bompulsory retirament till the L

date of reinstatement in regard te the cases ceming under

FR 54(A) (2) cannet be’ treated as dies non,jfer it &s made |

Clear iwaf that seme ameunt has te be Paid which need net be

whole ef the pay and allewances fer that peried,

/V,/



L J 5 L . "
"3 .

Further F.R. 54(2) (i) states that,the dismissal/remeval/
compulsory retired is set aside by the Court, solaly n& the
ground of non-compliance with the raquirement of ArticLb 311

|
sub clauge 1 and 2 of tha constitutinq and where he is'%ot'

exonerated on merits, ths Government Servant shall aubjéct

' ~ ;
to the provisions of FR 54 subclause (uwit) be paid such amount
25 laid doun therein and that anount hag to be determinad by
the Competent Authority after giving notice to the Govsfnmant

Servant and after considering ;ha representation,if any %ubmitted
by him in that connection within such period which in noécaae
shall exceede 60 days from the date on which the notice haﬂ

been gerviced. There is an infirmity in the order dt.17;10-92
pasasad by the Disciplinary Authority as the notice as co@tam-
plated under Fﬁ 54(3)(2) pas not issued by the applicantj Hence

the order dt,17=-10-92 is required to be set aside and th% Dig~

ciplinary Authority ha% to ke proceed in accordancs with FR 54

: : 2o
{A) (2) in regard to periuvdyperiods from the date ofLramdual
o~ :
till the datq of re-instatemant, | ;
l\ i
Te It may be noted that the appellate autharity modified

the punishment as one of with-holding of incraments. It!;s a

minor penalty as refsrred to in Rule-11 of CECS (CCA) Ruls s,
| i
Further OM No,11012/15/85-Est.(A) dt.3-12-1985 lays doun : that
if a Govt, Employee was suspsnded pending the Diaciplinar@

Prncaeding§ and if ultimately the same anded in minor pen%lty,

r
i

the period of suspension has to ba held as unjustified in
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| |
terms of FR 54(B) and as such the employee concarned should be

paid full pay and allouwances far the period of suspension by

Passing the suitable order undsr FR 54 (8),

e f
8e It may be noted that while the applicanthsusp?ndad

‘N n

on 18-1-85, the 0.M. is dt.3-12-85, But it makes it clear that
the past cases already decided need not be re-opened whils

mentioning that thess order will be effective from ths date of

. {
issue. So it means that in all the casas where the nrda; of

punishment becams final subaéquent to 3-12-85, the said Q.H.

!
is applicable and the period of suspension is not relavant’

for considering whather the gaid OM is applicable ur'nnt.i It
]T:cal: ! - :

meanqkauan if the entire or part of the sugpénsion was earliasr

to 3-12-85, the delinquest employee gsts'ths bensefit of tﬁe same

~if the order of punishment is subgequent to 3=12-85 and if that

t

punishment is by way of minor penalty.

9, While the Disciplinary Authority imposed punishment

{

of reducing the pay to 8,950/~ from f,1130/- for four yaarg

without comulstive effect, the Appellate Authority modified
1 .
it wk as witheholding of one increment with cumulative effect.
. o~ - . ,
The applicant isi}ess than 45 years, Hs is still having mofa

than 13 years of service, As the order of Appsllate ﬂuthority-»b

stated to be comulative, it effects the pay of the applicant

|
ol -
for the remaining period of aaruice,bﬁtialsc in regard to

pensiom, OCRG and also encashment of lsave., UWe feel that if
' ' |

the same is taken into consideration then a doubt arises as #u

whather the punishment imposad by the Appsllats Authority

v |

'00017.




effectimonatorily the applicant mors or whather the p@niahment

imposed by the Disciplinary Authorzty is going to affect monato-

r

rily more, Appellate Authority had not adverted to th? Same ,

10, It is clear from the order of the Appellate Authority

that it is felt that the order of Disciplinary Authority is

s ;
harsh and hance lesser punishment have, to be imposed.and=din- /5, .t

[
f\/) P:@)kr §

the rasultklt might bs a case of emhanced.punishment ifi the
difference in the pay on thes basis of the Appelliate Autﬁurity

and on the basis of the Disciplinary Authority is taken%intor

Consideration, It is not a case where ws are obsarving 'that

tha order of the Appellate Authar ity is harsh or exCessﬂva and

thus it is not a case of remitting it to the ‘Appellats Authurity.
Y ll XX
But when ths~Q¢se*ﬁ%*nanx‘ﬂuthority felt that ls-eeer punxahment

' Lt . : E
hqﬁr¢a~be~émgesad than the punishment awarded by the DlSClPll-
l«.c/l e P 4_.%-—-}@&«.._\

nary Author;tx} the .result appears to be ths other uay Jhsn it

-\/S i
is ordered that the with holding of incramentskuith cumulptiue

{
effect.But if it is going to be ordersd as one without cupula-

tive effect, it will be a punishment lass than the punishmant

|
imposed by the Disciplinary Authority and it will be accofding

to the view of the Appellate Authority that lesser punishﬁant

i
has to be imposed than the ons that was wa awarded by the Disci-

i
Plinary Authority. Hence we feel that it is a case of modifying

|
the order of Appellate Authority by ordering it as without’
cumulative effect,

e i

sea B.




11, In the result this 0.A. is ordered as under %-
i

i
(a)The order of punishment as awarded by the’
Appellate Autharity is modifyed by dirascting

the with-holding of one anremantiulthoutf
- cumulative effect;

(bPThe order of the Appellats Authority in
confirming the order of Disciplinary ;
Authority to treat ths period of unautho-’

rised absence as dies-non is confirmed;

(c)The period of suspsnsion in pursuance of |
the order of suspension ha@ to be traatadl
as on duty and he had to be paid ths pay
and other alloances as adumberated in

o-f.8R No.11012/15/85-Est dt .3-12-85;

(d)The Disciplinary Authority i.e., the Respon-
dent No.3, hag to proceed in accordance

" with FR 54(A) (%) 'Yne—sub eleuse—d) in _
regard to the periods from the date ofeu&k
removal tillthe date of the re-instata-
-ment as per the order.of the Tribunal,

12, Original Application is ordered accordingly. No

order as to costs, //

S [P

' (R.RANGARAJAN) (V.NEELADRI RAQ)
\ Member (A) Vice=Chairman
J ( e
4 Dt, 27th Sgptember, 1995, ,@’” Tyt

Dictated in Opsen Court, Deputy Registtar(J)Eﬁ -

E

1/
-

1. The Director of Postal Services, 5

'~ Hyderabad City Rédgion, Hyderabad-1. [

2., The Sr.Superintendent of Rallway Mail Service, 5
5,8.R,M.S.Hyderabad Sorting Division, Hyderabad-1. 5

3. The Manasger, Mall Motor Service, Hyderabad-i.

4, One copy to Mr.K.Mangachary, Advocate, 1-9-626,Adigmet, |Hyderabad.

5, One copy to Mr.N.V.Raghava Reddy, Addl, CGSC.*"AT Hyd . ,

6. One copy to Library, CAT.Hyd. _ j

7. One spare cOpY.
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