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I 

The Hon'ble Shri R.balas ubramanian, Member (Admn.) 

E 
J U D 	M E N T 

(of the Bench delivered by the Hon'ble Shri Justice V'~~ 
4 1 Neeladri Rao, Vice-ChairmW 

During 1990-91, the applicant was working as 

Insuector of Income-tax in the office of the Tax Recov ry 

Officer at Hyderabad.* 	On 	of his duties as Tax RecoAlry e 

Inspector was to collect arrears from various defaulter,s 

in respect of whom recovery certificates were i 	y ssued b 

'~cthe various Incooe-Tax Off,, ers. 	Ev en cash can be 

collected by the Tax Recovery Inspector from the defau ters. 

contd ..... ~2. 
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2. 	The notice of demand in the case of M/s Sri ~ajeswari 

Lorry Transport, Feelkhana, Hyderabad was entrusted to 

the applicant on 12-1-90. 	A trap was arranged when 

Sri T.Krishna Mohan Rao, a partner of the firm of 
to C.B.I. officials 

Mls Sri Rajeswari Lorry Transport reported/that he , 

represented to the applicant thtt he was only a working 

partner and hence the amount had to be collected from 

the Managing Partner and the applicant demanded 

Rs.1,000/- from him on 4-~1-91 for collecting the arrears 

of tax from only the Managing Partner and not from him 

(Sri T.Krishna Mohan Rao)and he requested the applicant 

to come on 5-1-91 to collect tbeamount of Rs.1,000/- 

x2od kkR34 hie XMPDXtRol kka, same to RXRXI. 	The case of 

the applican t is that Sri T.Krishna Mohan Rao paid 

him Rs.1,000/- towards part payment ofincome-tax as 

per demand notice and before he could write and issue, 

the receipt for the amount collected, the C13I officials 

seized the amount and registered a case instead. 

The said version did not'find favour w ith the Special! 

Judge for CBI cases, Hyderabad who tried C.C.No.12/91' 

the case registered against the applicant in regard 

to the above trap. 	The applicant was convicted for 

the offenee~under Section 7 and Section 13(l)(d) 

read with Section 13(2) of the Prevention of Corruptidn 

Act and he uras sentenced to RI for two years and 

fine of Rs.2,000/- in default to undergo simple imprisonment 

for a period of six months. 	The applicant preferred 

criminal Appeal No.107/92 on the file of the High Court 

of Andhra Prar;esh against his conviction and sentence. i 

The accused was released on bail on his bond for 

R.s.5,000/- with one surety for'like amount as per 	I 

order dated 11-11-92 in Crl.M.P.No.2945/92. 

contd. . .3. 
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After the applicant was convicted for the offence 

referred to in CC 12/91 on the file of the Special Judge 

for CBI Cases, Hyderabad, show-cause notice dated 15-12-92 
him- 

was issued to the applicant requiring/to show cause 

as to why appropriate penalty under Rule 19 of the 

C.C.S. (C.C. & A) Rules, 1965 cannot be awarded by 

taking into account the gravity of the criminal charge 

for 	the of f ence in terms of Rules 3 (1) (1) and 3 (1) (iii) 

of the C.C.S. (Conduct) Rules, 1964. He was also placed 

under suspension by order dated 15-12-92. 

The show cause notice dated 15-12-92 is assailed 

in this O.A. on various grounds: 

That the respondent'gravely erred in giving 

a finding of quilt against the applicant by 

his enquiry report dated 15-12-92 without 

issuing any charge memo and conducting enquiry. 

The regular enquiry by the department should 

not be dispensed with except in circumstances 

where holding of enquiry is not practicable 

in the opinion of a reasonable man taking a 

reasonable view on the prevailing situationp 

That the said action of therespondent is in 

violation of the instructions of the Govern-

ment of India, Department of Pearsonnel and 

Training OM No.1102/11/85-Est.(A) dt.1-11-8-9 

and 4-4-86 wherein guiding principles for 

dispensing with the enquiry in case of 

conviction and other circumstpnces have been 

enumerated; and 

contd..,.4. 
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(3) The respondent failed to note that the 

applicant's appeal is pending before the, 

High Court of Andhra Pradesh and the 

conviction has not become final. 

In order to appreciate the above contentions of the 

applicant, it is convenient to read Rule 19 of the 

C-CS (CCA) Rules, which is as under: 

"19. Special. orocedure in certain cases: 

Notwithstanding anything contained in 
Rule 14 to Rule 18-- 

where any penalty is imposed on a Goven-*-
ment servant on the ground of conduct 
which has led to his conviction on a 
criminal charge, or 

where the disciplinary authority is 
satisfied for reasons to be recorded by 
it in writing that it is not reasonably 
practicable to hold an inquiry in the 
manner provided in these rules, or 

'(iii) where the PresidentAs satisfied that 
in the interest of the security of : the 
State, it is not expedient to hold,any 
inquiry in the manner Provided in these 
rules, 

the disciplinaBy authority may consider the 
circumstances of the case and make such 
orders thereon as it deems fit: 

Provided that the Government servant may be 
given an opportunity of making representation on the 
penalty proposed to beimposed before any order is 
made in a case under clause (i): 

Provided further that, the Commission shall 
be consulted, where such consultation isinecessary, 
before any orders are made in any case under 
this rule. 

It is evident from Rule 19(i) that in case where a 

Government servant is convicted on a criminal charge, 

the disciplinary authority without conducting any enquir . y 

as contemplated in Rule 14 to Rule 18 can impose a penalty. 

COntQ. . .3. 



It is stated for the Respondent that as the applicant 

was convicted by the Special Judge for CBI Cases, 

Hyderabad for the offence under sections 7 and 13(l)(d) 

of the Prevention of Corruption Act, the disciplinary 

authority after considering the judgment therein felt,that 

it is a fit case where penalty has to be imposed and 

accordingly the impugned show-cause notice has been 

given. 	The4earned counsel for 
' 
the applicant urged 

Proviso (a) to 
that the conviction referred to in/Article 311(2) oi 

the Constitution of India and Rule 19 of the CCS(CCA) 

Rules is the conviction which has become final. and 

as the applicant has preferred an appeal against the 

judgment in CC 12/91, it is not open to the discipli- 

nary authority to proceed under Rule 19(1). 	The 

learned counsel for the applicant referred to AIR 

'_~ 1965 Punjab 153*in this context. In that case, the 

Government servant challenged the orderkf dismissal 

which was oassed on the basis of the order of the 

conviction passed by the t rial court, by urging that 

the said order of dismissal has to be set aside as the 

appellate court set aside the order of conviction. 

Therein it was urged ~brthe Government that Rule 1706 

of the Disciplinary and Appeal Rules for Non-Gazettedl 

staff of Railway Establishment (D&A rules for short) 

which is similar to Rule 19 of CCS (CCA) Rules, empowered 

the disciplinary authority to impose a penalty on 

the basis of the conviction of the trial court and 

the same cannot be challenged even,after theorder of 

conviction had been set aside by the appellate court 

or higher court. 	The said contention was negatived 

in 1965 Punjab 153 by observing that the conviction 

contd ... 6. 
*Dhanji Ram Sharma Vs. Union of India & Anr. 
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referred to in Article 311(2) Proviso (-a) of the 

Constitution and Rule 1706 of the D&A Rules has to 

be read as conviction which has become final. But 

the question as to whether the disciplinary authority 

can initiate action under the relevant rule of the 

Railway Establishment rules when an appeal is pending 

against the order of conviction and sentence has 

not fallen for consideration fn 1965 Punjab 153. 

5. 	The Full Bench of this Tribunal in Orn Prakash 

Narang Vs. Union of India & Ors. reported in 1989(l) 

SLJ 609 (CAT) observed as under in para 9 of the 

judgment: 

"9. ... 	... 	The fact that the appeal is, 
pending and the sentence has been suspended may 
be a consideration which may weigh ~with the 
disciplinary authority in exercising its undoubted 
power to impose a panalty based on conviction I 
which discloses a conduct that the public servant 
is not fit to 	continued in service. While the 
power is recognised, the order of dismissal may 
be bad for other reasons viz. that the discipli-
nary authority has not/taken into consideration 
all relevant facts but that does not militate 
against the power vested under Rule 19(i) of the 
CCS (CCA) Rules to impose the penalty based on ~ 
conviction, merely because an appeal is pending." 

Hence thecontention 6f,- the applicant that *-..it is not 

open to the disciplinary authority to proceed under 

Rule 19(1) of the CC&A Rules when the appeal against 

the order of conviction and sentence is pending, is not 

tenable. Of course, it is_ 	for the6isciplinary 

authority to take into consideration about the factum ' 

of the pendency of.-the appeal in the High Court in ord4r 

to decide as to whether final orders can be passed now 

in pursuance of the impugned show-cause notice or 

whether the same can be deferred till after the disposal 

of the criminal appeal No.1107/92 on the file of the 

High Court of Andhra Pradesh. 

contd ... 7. 
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No enquiry as unCer Rule 14 to Rule 18 of the 

C.C.A. Rules has to be made before action is taken 

under Rule 19(i). 	 contention of the 

applicant that the Respondent rpa:117y erred in giving 

a finding of guilt against the applicant by his enquiry 

report dated 15-12-1992 without issuing any charge memo., 

and conducting enquirylas to be negatived. for the sa id 

finding is given on the basis of the Judgment in 

CC 12/91. As the disciplinary authority had taken 

action in this case by invoking Rule 19(1) but not 

Rule 19(ii) of the CCA Rules, the question of satis-

faction about the impracticability of holding an 

enquiry i-n the manner provided in the rules, does 

not arise. 

Even though specific plea to the effect that 

there is an infirmity in issuing the show cause notice 

in not giving personal hearing before the said show 

cause notice was issued,is not taken in the O.A., it 

was urged at the time of hearing of this O.A. 	In 

support of the said contention the third clause in 

Form-16 in Appendix-I to CCS (CCA) Rules is emphasised. 

'The said clause reads as under: 

"AND WHFREAS before coming to a decision about 
the quantum of oenalty Shri (here enter name 
of the convictea official) was given an opportunity 
of personal hearing to explain the circumstances 
why penai action should not be taken against him 
in pursuance of the orovisions of Rule 19 ibid4 

Wli-ile issuing the show-cause notice in this case in 

accordance with Form-16, the 	 clause was not 

incorporated. 	The emphasised ,- 

clause contemplates personal hearing before show cause 

notice is given, urged the learned counsel for the i 
i Standing 

applicant. 	But the learnedzcounsel for the Respon 
! 
~ent 

contd ... 8. 



submitted that Note to form-16 makes it clear that 

"portionsnot requ~red should be struck out according to 

the circumstances of each case" and as in this case 
out 

personal hearing was not given,,the same was left/in 

issuing the show-cause notice to the applicant herein. 

It was further stated for the respondent that neither. 

Arti-le 311.(2) of the Constitution nor Rule 19(1) nor 
I 

any other rule in CCA Rules envisages personal hearing 

before issuing a show-cause notice while proceeding 

under Rule 19(i),and if the disciplinary'ailthority 

feels that in the circumstances of the case an oppor-

tunity of personal hearing has to be given, the same 
only' 

' can be given and/In such cases the clause referred to 

has to be incorporated in the'shaw-cause notice issued 

in Form-16 and it is not mandatory to give personal 

hearing.But it was contended )fior the applicant th.-it 
AIR 

it was observed -t more than one place in/1985 SC 1416 

that befoTe penalty is imposed. whileinvoking Rule 19,~ 

of the CCA Rules and other relevant rules, the delin-

quent employee has to be heard and the word 
I 
heard'means 

personal hearing. 

8. 	Audi alteran)partem is one of the principles of 

natural justice. 	TIhat Latin maxim is translated in 

~Englisb as follows: 	No one can be condemned without 

being heard. 'Heard f referred to is held as giving 
"'t to 

opportunity toThe concer%(~(-_'/explain the circumstances 

which are against him. Such an opportunity can be 

given by issuing a show-cause not.ice.and where the 

delinquent employee desires an oral enauiry, the enquiry 

had to be held. But if the delino,-uent prays while 

*UOI & Anr. Vs. Tulsiram Patel 

contd ... 9. 
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submitting his explanation that he way be pefsonally 

heard,and generally in the case of minor penalty the 

employee may ask for mere personal hearing, 	such 

a case, instead of detailed enquiry, personal hearing 

will be given. 	Thus, the word 'heard' in regard to 

the principle that no one can be condemned without being 

heard, Coes not necessarily mean personal hearing. 

The word heard referred to in 1985 Sr 1416 has to be 

understood accordingly. Unless personal hearing is 

specifically mentioned the word 'hearing' or 'beard' 
Neither 

does not include 'personal hearing'. /Article 311(2), 

proviso (a) nor Rule 196) nor any other rule in CC&A 

rules, lays down that personal hearing has to be 

given before imposing penalty while proceeding under 

Rule 19(1). In view of Rule 19(i) it is open to the 

disciplinary authority to impose penalty in case of 

conviction of the Government employee on a criminal 

charge. 	In such cases, it is necessary for the 

disciplinary authority to peruse the judgment of the 

court which convicted the employee in order to consider 

as to whether it is a fit-case for imposing penalty. 

----% 	 The judgment of the criminal court discloses the gravity 

of the offence and the circumstances under which it 
I 	I 	not be 

was committed. 	But it J;j6uld /necessary for the 

criminal court to refer to the extenuating or mitigating I 
circumstances which may have a bearing in imposing 

the nature of penalty~ The delinquent employee who 

was accused in the case may not refer to the same during 

the trial oE the case, ,~-6it is enjoined upon the 

disciplinary authority to give an opportunity to the 

delinquent employee to put forth the circumstances 

contd..19., 

41\ 1 - - 
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which have to be taken~into considexation in deciding 

about the nature of penalty that can be imposed. 

Accordingly the show-ca.use notice in Form-16 has to be 

given before the penalty is imposed. 	By~following.such 
'SufficientT 

a procedure, fresh/oppoitunity is given to the employee 

to state about the m~itidating or extenuating circum- 
'So 

stancesoZit cannot be stated that it is also necessary 

to give personal hearing before the disciplinary 

authority makes up his mind about the nature of ~enalty 

to be imposed. 	At times it may not be practicable 

to give personal hearing.' 	There may be a case where 

the delinquent employee may be at a place which is 

far off from the place the disciplinary authority 

functions. 	It will be a'case of waste of funds of 

the Government if it has to be stated that personal 

hearing is mandatory, in such matters. 	Of course it is 

different if the delinquent employee requests for 

3~ersonal hearing,,.'--Whe 

it is for the disciplinary authority to 

decide and determine as to whether it is necessary to 

give the opportunity ot petmial nearing to the 

delinquent to explain the circumstances,::~z'fa'r-r--*'-- -at ed.~in­ 

his statement submitted in pursuance of the show-cause 

notice in form-16. 	But th~re is no need to further 

elaborate the same for disposal of the O.A. as it is 

not stated that the delinquent requested for personal 

hearing./ Even DC P&T No.113 
I 
/96/80-Disc II dt. 19-8-80 

which is as under does not support the contention 

~ j for the applicant that personal hearing had to be given 

when aCtion is taKen under Rule 19(i). 

"As explained in theAnstructions above, the 
the disciplinary authority should itself in 
the. first instance hold an enquiry, in which 
the accused ofFicial should be. given a chance 

contd ... 11.' 
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I . The Comnissioner of In ome-t ax, 
Ayakar Bhavan, Daba Garden, Visakhpatnain-20,' 

-'2. On6'copy to Mr.G.V.R.S Vari Pra~ad, Advocate, 113/3RT r 	vijayanagai colony, yderabad.," 
One copy to Mr.N.V.Ram na,.-Addl.CGsC.CAT.Hyd. 

One copy to beputy 'R6g tfrar (J) CAT. Hlyd. Bench. 
Copy to All 1~eporteirs and-All Benches as per standard list 

of CAT.Hyd-Bench.1 

'6. One 'spaee copy. 

pvm. 
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to explain and defend the case. No charge-sheet 
is required to be servedon the accused as the 
charges have already been established in the court. 
A copy of skeleton enquiry rpporil- held by.the ' 
disciplinary authority should be furni 

- 
shed along 

with the show cause notice. to the official in the 
tentativedraft (item 16 of Forms in Appendix I)~ 
whichmay be suitably modified, if so required. 
In the inquiry report no reference should be made 
about the findings of the charges as they s*,-and' 
already established in view of the court judgment. 
The reference should be made to the extenuating 
circumstances, if any, brouaht forward by the 
convicted official and the gravity of the criminal 
charge, for provisionally deciding the quantum 
of-penalty which may be finalised after tal~ing 
into consideration the reply submitted by the 
accused in response to the show cause notice 
served on him." 

It ha6 to be made clear that the above instruction isre-

I:i,.ed,. upon only to urge that personal hearing is mandatory 

in proceedings under Rule 19. 	Hence forAisposal of 

this O.A. it is not necessary to consider as to whether 
has to be 	or not 

the said instructiorVA* followed/in view of the,11ater 

judgment of the Supreme Court in Tulsiram Patel's case 

(1985 SC 1416) which was delivered subsead6at t'orthe s~aid 
instruction. 	Be that as it may, it has to be stated that even 

/thpsaid instruction does not envisaqe personal hearing 

when action is taken under Rule 19. 

9. 	Thus, this O.A. does not merit consideration. 

Accordingly the applicant is not~entitled for declara-

tion that the enquiry report dated 15-12-92 is illegal, 

arbitrary, unjust and improper. 	The O.A. is, hence, 

dismissed with no order as to costs. 

(V.Neeladri Rao) 	(R.Balasubramanian) 
Vice-Chairman 	 Member W 

Dated: 	th day of March, 1993. 

mbb/- 
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