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"7. We have, thowever, taken into account the ./
fact that the [respondents took more than seven years
in detecting their mistake regarding wrong fixation
which resulted in over payment of more than Rs,13,000/-
and even after waiver of 50% on compassionate ground,
the applicant [is required to pay back more than
Rs«6,000/- from his salary. when ths applicant was
given the bensfit of revised. pay he was not aware
that he would thave to pay back the excess amount
drawn and spent the amount according to the pay
scale that enjoyed. Any deduction at this last
stage definitely causes hardship to the applicant,
It is also quite clear that the applicant was not
_responsible or for the non-detection of the mistake
of the Departnent for a long sevyn years®,

9. Further reference|was made to K.S. Sridharan and others

V. UCI , 1991 (2) SLJ|230. Relevant observations made in

the said case are reproduced below.

" We are of the opinion that when a Govt., servant's
pay is fixed and continues draw the same, such pay
cannot be refixed to the disadvantages of the Govt.
servant, without giving an opportunity to such Govt.
servant to show cause why such refixation should not
bedone. The reason for such propossd refixation
might be that 1t was considered that there some error
in the original fixation cf pay. But this does noct
obviate the necessity to set in accordance with the
principles of audi alteram partem. Any unilateral
action of refixation of pay, without giving such
opportunity to;the Govt, servant, is vitiated and
renders the refixation illegal and without any effect,

After observing the aforesaid judgements this Tribunal

—ed

in Chamel Singh case restrain- the respondents from recover-

ing excess amount paid|to the applicant therein.

10. In the instant case the respondents made soxre serious
allegations aéainst the applicant's conduct, in th % it 1s
alleged that the applicant fraudulently got the second option
certificate inserted in his service records. Such wild
allegation_in the absence of éhy definite evidence to establis
the same cannot really come'to'the rescue of tha respondents.
Admittedly, the reSpoh?ents acted upon the second option
certificate rendered b& the applicant and refixed his pay

in 1986. Thereafter the applicant continuﬂed to receive
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5. The respondents in their counter affidavit have

Stated that initially the Department proceeded on the option
given by the applicant on 12-1-74, The Second option said

to have been given by the appiicant was indeeqd Surreptitiously
brought on record by the applicant and the respondents ::E:fol;
made to act on it erroneousiy. Consequently his Pay was
refixed w,e,f, 1-4-76, This‘erroneous refixation was detected
when the applicant beéamé due for Superannuation, Accord-
ipgly the departmen: t0ok necessary Steps to recover the

€Xcess payment from the applicant,

, .
6. We heard the Counsel for both the parties. Mr, B,S.g,
Satyanarayana, learned counsel for the applicant said that

the applicant had given the second option within the extendeg

 time given to all Such employees, The EESpondents having

accepted the option ang having acted upon it as early as
1986 are not Justified in ordering recovery of the so called
eéxXcess amount in the year 1991, that too without even calling

Sinon:
forhfxplanation from the applicant,

7o Sri v, Bhimanna, learned standing counse} for the
respondents urged that tggggﬁkf e applican%;Su mitted his
Second option in time, it would have been takan into consgi-
deration at the time of allowing the applicant to Cross ES.
The fact that he was considered for Crossing the EB w,e, f,
'1-6-85 and not w,e,. f, l=6-84 would ‘show that éhe applicant
did not furnish the second option prior to 1=6-85, 71 other
words the applicant prepared the second option‘sdmetime

after 1-6-85 and had {t inserted in his service records

by some unfajr means,

B. The applicant's Counsel has drawn my attention to
Chamel*Singh v, UOTI SLT 1992 (1) (CAT) 315, 1In that case
A reference was made to Nilkantha Shah v, UOI 1978 SLY 307

wherein it was observed as follows:~
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' pay and allowances as refixed till the time of his

retirement in 1991,

11, There is also no dispute that the respondents
neither carried out a proper enquiry into the circuhstances
.0f the case‘gzgfdid they given a show cause notice to

the appliéant before  the impugned recovery order was made.
Keeping all this factors in view and also thz delay in
ordering the <ecoveries from the applicant, I am of the

considered view that the impugned order of recovery cannot

stand the scrutiny of law., The same is therefore hereby’

set aside, The amount recovered from the applicant shall
be refunded to him within a period of four months from

the date of communication of this order.' No order as to

costs,
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