
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

HYDERABAD BENCH : AT HYDERAD. 
** * 

D.A. 1522/93 
	

Ut. of Decision 	28.3.94 

0. Koteswara Rw 	 I.. Applicant. 

'Is 

1. The Senior Divisional Personnel 
Officer, DRM Oftice, 
south Central Railways, 
\Iijayawada. 

2,, The Diviàional Railway Manager, 
South Central Railways, 

Carriage and Wagon Superintendent, 
5C Rljs, Guntur, 

Sri S.K. Basha, 
Carriage and Wagon Superintendent, 
SC Rlys, Guntur. 

S. The Assistant Mechanical Engineer, 
SC Rlys, Vijayawada, Respondents. 

Counsel for the Applicant 	: nr. LJ.V.fl.Q.VCSCA 

flannaol ffn,i' tihp Resnnndents : fir. V. I3himanna,Sc For Rlys. 
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O.A. 1622/93 	 Dt. of Dec ision 	28.3.94 

ORDER 

I As per Hon'ble Shri. A.B. Gorthi, Member (Admn.) X 

The applicant .was working as a ,Khalasi Helper 

in the office of the Carriage and Wagon Superintendent, 

South Central Railways, Guntur. He was placed under 

suspension by order dt.  6.8.93 and was thereafter Served 

with a chargememodt. 1.9.93. The memo f charges 

alleges that the applicant WaS  found sleeping On  the Staff 

Tool Box on 6.8.93 and when he was to be suspended for his 

n, c_r.r.r.Anr+ In. o.nn 1 	cr4 S A fla.ai 	r rr- 	 Wne -- 

Superintendent. By a subsequent memo at.  13.9.93 the 

applicant's suspension was revoked with immediate effect. 

¶Jithin 2 days, i.e., on 15.9.93,  the applicant was 

transferred by means of the impugned order to Icakinada. 

He was ordered to be relieved immediately and was directed 

to report to Kakinada by 17.9.93. Aggrieved by the said 

order of transfer he has filed this application with a 

prayer that the transfer order be set aside as being 

illegal, aibitrary, malafide and unjust. 

2. 	The respondents in their reply affidavit have 

stated that for the alleged mis-conduct of the applicant 

he was served with a  charge memo on 1.9.92. As his 

continuance at Guntur was considered to b e detrimental to 

him so that the enquiry could be held without the applicant 

Intimidating the witnesses. It was for that reason 
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the suspension order was revoked and he was transferred 

to Kakinada. The respondents contend that the applicant 

refused to accept the transfer order and then did not 

proceed to Kakinada as ordered. 

We have heard learned counsel for both the 

parties. Mr. G.V.R.S.Vara Pras&.d learned counsel for 

the applicant had a5ailed  the validity of the transfer 

order on several  grounds. His main contention is that 

the transfer order is punitive in nature and was issued 

for no other reason than to punish the applicant even 

before the enquiry concluded. He disputes 	the fact 

that the applicant refused to accept the transfer order. 

He has also stated that the respondents paid the applicant 

subsistance allowance only, for the period of suspension and 

not the full wages. It means that the respondents did not 

drop the charges against the applicant. An amount of 

Z,I 

Productivity Linked Bonus was also not paid, though 

drawn by the respondents. 

Mr. V. Bhimanna1  learned standing counsel for the 

respondents reiterated that the applicant seas ivoived 

- incident 	 - 
in an /of serious mis-conduct which resulted in the 

having 
charge- sheetbe'en served upon him. Thereafter when his 

transfer order was issued he refused to accept the - Same, 

and avoided proceeding to Kakinada and the applicant is, 

thus, absenting himself from duty without leave or authority. 
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5. 	
The main question that comes up for consideration 

here is whether the transfer order is for administrative 

reasons or is in the nature of punitive action. It is well 

settled that transfer is an incident of Service and an 

order 
of transfer by itself does not amount to punitive 

action. It is, however, Open to the Court or Tribunal 

to look into the circumstances of a partiu1ar case to 

determine whether the transfer order is punftive or is in 

administrative interest 	
In the Instant case, the undispu, 

ra'-ts 	ocsose tflat there was a serious allegation against 

the applicant and he Was charged with the Same. Major 

penalty Proceedings were instituted On the applicant 5  

he Was called Upon, to submit his explanation 	In the 

meantime, the respondents revoked the Suspension order 

and issued the impuGned Frncf 	 - 
affidavit it5elf it is 5tated that the Continuance of the 

applicant at Guntur would be detrimentai to the departmental 

enquiry as it was apprehended that he may intimidate 
WL11S55 

When the charge is to the effect that he 

assaulted a senior official and the witnesses cited in 

Annexure IV to the charge memo are the Carriage and Wagon 

SuPerintendent and Chief Train Examiner, both 

sufficiently Senior level Officers, it cannot be appreciated 

as to how they could be intimidated by the applicant who is 

a mere KhalsiH i ,.. 

6. 	
There can be no doubt that a tnsfer order can be 

challenged on limited grourds such as malaf ides On the part 

\cw et\\cttt'j tssuxic the, transfer order or that the 
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order was punitive in RPture or that it was violative of the 

relevant rules/regulations. This aspect of the natter has 

been aufriciently ilaritied by thejHon'bl*i Supreme Court 
ç&c- 5- 

in Unionc of India Vs I1.N.Kirtania 1989(L&S) 481 and 

in Gujarat Electricity Board us V. Atmaram Sungomal Poshani 

AiR 1989 Supreme Court 1433. 

	

7, 	A careful examination of the material before us 

and the explanation offered by the respondents in their 

unter affidavit would sufficiently discicte that the 

transfer order was motivated by no other reason than that 

the applicant's presence at Guntur was not desirable during 

the enquiry. It cannot be justified as sufficient 

administrative reason i-or us-.. -- 
' 

nature of punitive action of punisning the individual even 

before the enquiry is concluded or even before his 

explanation to the charge risrnu 	 - 

	

8. 	The respondents came to that canclusionôif.tJie 

apprehension 
14m4r1ate the 

witnesses. The fact that the applicant behaved in an 

- 	
--'"- for which he was to be dealt with 

under the Discipline & Appeal Rules, does not automai.it.a 

imply that he would intimidate senior officials even dun 

the enquiry to the extant of thwarting the disciplinary 

enquiry. The apprehension of the respondents does not s 

warranted under his circumstances. The order of trans 
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is thWs more as a measure of punishment for having acted 

insolently towards higher officials. 

90. In Kamlesh Trivadi Vs I.C.A.R., (igao) 7 ATC 

253, a Full Bench of this Tribunal held as under:- 

"No enquiry need be made if no finding of 

fuilt, misconduct or stigma is attached. Transfer 

may be on administrative grounds and onef the 

grounds could very wall be the allegations 

themselves. If the transfer is ordered in the 

'if 'teruice without giving any finding on 
on the allegations, it would not be vsnacu. a' 

a charge—sheet is issued and statement regarding 

imputation of misconduct is given or a memo is 
3.sSUeD Un 	"r-----  - 

employee or statement with reference thereto is. 

recorded, or even where no chargesheet, or stateine 

regarding imputation of misconduct or a nemo has 

been issued but the concerned official's statement 

with regard to the allegations has been recorded, 

that would more than satisfy the principles of 

nf 

observing the principles of natural justice in a 

case of transfer does not arise where it is not 

based upon a finding on the allegations of 

misconduct or the like made agains the employee. 

But if a finding of misconduct is arrived at 

without observing the principles of natural justi 

and that is the "operative reason" for transfer, 

A7 	
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10. 	In the instant case the respondents obviously 

concluded that the applicant became highly insubordinate 

and quarrelsome and decided to transfer him for that 

reason without observing the principles of natural justice. 

Following what has been held by the Full Bench in 

Kamlesh Trivadi case (supra), I must hold that the 

transfer order which is punitive and violative of the 

principles of natural juática has to be set aside, The 

Oh is thus allowed and the impugned order of transfer is 

set aside. 

11, 	No order asto costs. 

A,8. CoRT1&) 
IIEMBER(ADMN.) 

Dated ::The 28th March 1994 
(Dictated in Open Court) 

Al / 
'4-. 

Deputy Registrar(Judl.) 
a pr 

Copy to:- 
The Senior Divisional Personnel Of'Picer, DRfl Of?ice, 
South Central Railways, \Jujayawada. 

The Divisional Railway manager, South central Railway, 
\iijayauada. 

:, crtiaoend Woon Superintendent, 5.C.Rlys, Guntur. 
S.C.Rlys, Cuntur. 	 - 
Rat The Assistant Mechanical Engineer, S.C.Rlys, \Iija— 
yawada. 
One copy to Sri. C.U.R.S.Vara Prasad, advocate, cAI,Hyd 
One copy to Sri. V.Bhimanna, sc tor Rlys, CAT, Hyd. 

S. One copy to Library, CAT, -lyd. 
9, One spare copy. 
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IN THli CEt2R7!L, AD4INtSTRATIVE TRIBTJNa 
HYDERASW BENCH AT HYDERADAD 

TEE RON' LIE "iR.3iJTIcE V.NEELADRI RAD 
VICE CIIAIRMAN 

THE HON'}3]LE MR.A.B.GORTI-II : NEMBER(AD) 

THE HONT BLE MROTCIHANDRASEKHAR REDDY 
I 	.flEHBER(jtjD) 
L 	' 

THE.HON'DLE MR.R.rcGARAJAN : M(ADMN) 

Dated: 

a1 -wJuwwT 

TO 
it  

O.A.NO. 	/ 

T 	 - 

.Adiñjtted and Interim Directions 
lss\ied. 

'o t!c\ &\ 
,nW t5? 

Disposed of with d
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 ectiodfl V 

nisrUssed. 

Disnlssed as withdra •P 

Jjs ssed for tefault. 

Rejecited/Ordered.  

as to costs. 	
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