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OA 1520/93

Judgement dated 15-12-93

(As per Shri V. Neeladri Rao, Vice-Chairman)

Heard Shri P. Rattaiah, learned counsel for
the applicant and also shri N.R. Devafaj; learned

Sr. Standing counsel for the Respondents.

The applicant is working as H.S5.G. II Postal
Assistant in Kurnool division. While he was working

n
as L.S.G.-P.A he was transferred from K. Nagalapuram

[
to Kurnool and he joined at Kurnool on ((4-12-85,

Lf
By then he was one of the office bearers of the

union. With effect from 1-10-91, he was promoted

as HSG IT under BCR scheme and posted at Kurnool.
He was transferred as SPM, Atmakur on 8-5-92,

But he hg@ not joined there. By proceedings issued
by P.M.G., Kurnool the applicant was retained at

Kurnool on‘19-5-93. ‘
On 12-8-93 the applicant was transferred

from Kurnool to Man-tralaya and Posted as SPM at

that place. The same was challenged in O0A 1047/93,
The same wasggégggggg;ggﬁggdéf'dﬁggg_%9b8-93 with

, '
a direction that if the applicant so desires, may

£,
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against the order of transfer and the}said authority

or an authority officiating shall consider (jhis

representation. By order dated 16-10-93, the said

representation was rejected by PMG, Visakhapatnam

B -
wachhallenged in this OA,
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in his representation dated 1-9-93 before P.M.G.

are as under:
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(1) He was electedjas Asst. Regional Secre-
tary No. 1 of All India Postal Employees
Union on 23-2-92 and accordingly he is
not liable for transfer for a period
of one year from the date of the said

alection.

(2)‘ He was not thé junior most of HSG II
promoted unde% BCR scheme}and‘D.G. (P)
letter dated 130-3-92 read‘with Circular No.
4-4/92 dated 5-8-92 of the Ministry of

communications envisages the transfer

- ————— g mm—— - —

is necessary.

R mha +rancfer ie nmnitive for he was
chosen for transfer wheqihe participated
h

in the strikel
The P.M.G., Visakhapatnam adverted'to
all these contentions. It is stated that the
immunity from transfer is avplicable in regard
to office bearers for only onCe and 1t 13
claim of '
not a case of/immunity £oe—the-ftrst—tim3'

anA thAﬂimmHﬁi%V*CﬂﬁﬂOt—be—GﬁaaEEG in each
cadre. As the applicant was an office bearer

even at the time of his promotion in 1991
he was retained at Kurnool and hence it was
observed by the PMG that he is not entitled

to claim immunity after he g™ promoted.

By the time the applicant was transferred

to Atmakur by memo. dated 8-5-92, the applicant

[ S . Mee T M A Aleaswroad _Ehadv

when the said order #f transfer was not cancelled,

he cannot claim re-transfer to Kurnool merely
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were alse promoted as HSG-II under BCR gcheme.
‘ |
The contention forthe applicant that his transfer

is punitive is on the basis that while Whis juniors

S/shri E. Devappa & A. Vasudeva Rao were retained in

Kurnool even after their promotion to the post of HSG—IE,
o4 though he was senior to theﬁ he was transferred by

proceedings dated 12-8-93 and it is evident that as he

had particip:ted in the strike ahaiiis juniors did not

participate in the strike, he was transferred and his

juniors were not transferred. P.M.G. observed that

the reasons for the retention of Shri Devappa & Shri

Vasudeva Rao cannot be linked up as the transfer of

the applicant and retention of the above two offlcials

Anorre
e to be examined on their merits.

the transfer of the applicant by order dated 12-8-93
is 4w contrary to the instructions vide D.G.{(P) letter

dated 30-3-92 and the circular dated 5-8-22 of the

Ministrv Of Commllni."ﬂ""’ﬂnﬂ n-‘-‘ﬂ -..‘ U TR
the same is liable to be set aside. But the Supreme

.

Court held in JT 1993 (3) sC 678 (Union of B

,,,,, m i ewv e ararasaaR T A u.-\,-\_,cvm‘d—fww‘:_s_‘kw

that an order of transfer cannot be set aside by a
~court or Tribunal unless malafides are established and/w’
that the order of transfer is in violation of the statu-

tory rules. It is further held +h.r.¢a‘+u=& e

or transfer cannot be set aside on the ground that it is
A,

viclative of the instructions and Circulars etec.
In view of the above judgement of the Suprémé Court,

the question as to whether the transfer of the

applicant as per the meme., dated 12-8-93 is not
........ wrmiawy WAL D.lo, (P) lettEr dated 30-3-92

-/}.....5




and the circular dated 5-8-92 of the Ministry
of Communications need not be considered for

disposal of this OA.

The questiqn as to Qhether the transfer
of the applicaﬁt is pmnitive}q; no§ is the next
point for consideratioh. Adéiktediy’the applicant
joined in the strike resorted to in pﬁrsuance of
the agitation for the transfer of SPOs, Kurnool.
On the basis of the=id agitatien, ?one ASPOR & o)\
2 0.As were suspended and the agitation was called of.
As the.applicant is one of the office bearers,
there is nothing unnrtural when he participated
in the strike.sson=—of-the office-bearers-of-the

uni@as But when the same SPU§ 1s conTinues =na
}th& SUIVINI 1§ ~

when it is for hdm to maintain discipllne and to

LQ‘VJ\\I .{\

rewiew the situatlon. he is the authority who is huni

L

to decide as to what steps have to be taken to
restore nOrMalCy/1T "TNe S«iQ @UTOVILLY LSSid Lume

it is necessary to transfer some of the employees
to restore normalcy., then the transfer cannot be
held as punitive, The restoratioﬁ of normalcy
is in public interest. Hence when an employee

43 LLSLSASLISU wa s e v e pmm e
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in the strike, it cannot be automatically impiied
that the transfer is punitive. The gquestion as to
whether the transfer is punitive or is in public
interest can be better perceived b? an authority
higher than the autﬁority who passéd ﬁhe order of
transfer. In this case this bench ordered in

OA 1047/93 that the applicant is free to make a
representation to PMG as it was reﬁre%ented that
the PMG who ordered transfer as per memo. dated
12-8-93 was transferred and another P.M.G. was
posted and in the meanwhile PMG, Viskhapatnam was

iV | |
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holding additional charge of PMG, Kurnool,
But if the applicant feels that his transfer
is punitive, he is free to make a representation (I

Piveddios & 'jwsf(v Fo AL
as he is said to be the next immediate autherity

QXNVM

£or P.M. G. and if such a representation is going
Ve O

to be sent by Regd. AD by 31-12-93, the D.G. (P)

=y A
has to consider this The SPOs, Kurncol is

~ required to dispose of the leave application
. of the applicant in accordance with fules within
- 2 weeks from the date of receipt of this order.

The office has to communicate & copy of this

- -—

Ze oo ST A TMmar Al 5nA S5l em -

Respondent 2 herein by 22-12-93,

| Mo Tubavim Avdar Azted Q‘JR-Qi is
vacated,

- . - T e - - —-Ar Y.L L_tav -

costs.
T .
; %ﬁ¢{AJk;lNﬁg_ﬁﬁ : - -
(R. RANGARAJAN) "~ (V. NEELADRI RAO) |
Member (Admn.) Vice-Chairman :
(Open courf dictation) ‘ ?;
— Deplty Registrar(

1 The Postmaster General, APSR, Union of India,

2. The

SUperintendent of Post Offices,

Kurnool Division, Kurnool.

3. The
0/0

4. The
5. One
6, One
. 7. One

~ [a T ¥

pvm

STt

Director of Postal Services,
P'M.G. A.PQSOR. KurnOOl.

Post Master, Kurnool H.P.0,Kurnool-1,
copy to Mr.P.Rathaiah, advocate, CAT.Hyd.
copy to Mr.N.,R.Devraj, Sr.CGSCJCAT.Hyd.
copy to Library, CAT.Hyd. :
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THE HON'BLE MR.JUSTICE V.NEELADRI RAQ
VICE-CHAT FMAN

THE FON'BLE MR.ALB.GORTHI  ;MEMBER(A)

+GHANDRASEKHAR REDDY
MEMBER(.J)
AND /

THE HON'BLE MR .R4RANGARAJAN' $MEMBER(A)
. ‘e \

- &

THE HON'BLE MR,

Dated:}S - 11-1993

ORLER/TUDG MENT ;

M"’VR-;{/C;P:,NO -

[y
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O.a.M0.. VS Lo

f
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.

TIA.NO.‘ ' ( oPn. )
- Admitted and Interim directions

issued. . -~

Allowad.

Disposed of with directions.

e}

Li:.riaspd.
Dismissked as withdrawn.
Dismisskd for default.
‘Re jectpd/Crdered.

No ordet as to costs.






