IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYGCERABAD BENCH

AT HYDERABAD
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0.A. 1395/93." : Dt. of Decisien : 0B-10-35,

M. Nargyén Raddy .. Rpplicant.
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1. Senior Superintendent of
Post COffices,
Nizgmabad Division.

2. ODirector of Postal Servisas, _
Hyderabad Region, Hyderabed. ++« Rmaspondents.

Counssl for the Applicent : Mr. S.Ramakrishna Rac

Counsel for the Respondents

Mr. V.Bhimanna,Addl.CGSC.

CGRAM

THE HON'BLE SHRI JUSTICE V.NBELADRI RAQ : VICE CHAIRMAN
THE HON'BLE SHRI R. RANGARAJAN : MEMBER (ADMN.)
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DA, 1395/93

Judgement

( As per Hon, pmr, Justice V. Neeladri Rap, v.C. )

Heard S5ri g, Ramakrishna Rag, learned Counsel for the
applicant and 5ri V. Bhimanna, learnad counsel Ffor the rg@pun-
dents,

2, The applicant vheo uwas EDBPM, ﬂhinnoDrQBG, Nizamabad diyj-
sion applied For leave fPronm 16~-4=-1990 tq 30—4-1@90; 3-5-90tq
13-5-90; 15-5-90 to 30-5-9g ang 1-6-90 to 28-10-90 'ang thgy
Were sanctioned by Seniopr Superintendent gof Post OPfices, The
@pplicant resumed duty on 29-10-90, Charge memo dated 23-8-91

Was issued tg the applicant by alleging that thera uas.miscann

in controvention of instruction No.1(8) of the pgpat (Referred
to at page 22 of Suamy's Compilation gf Service Ruias) for ED
3taff in pgstal Uepartment, under Rule > of EDA (Conduct and
Serﬁice ) Rules. After inquiry the applicant was dismissed
from service bylarder dated 30-1-1993 passed by the Superinten-
dent of past DFPicés (i.e.r-1), Nizamabad, The same was
modified as removal order by the Director of posta) Services,
Hyderabad, tﬁe Appellate authority, The Same is assailed in
this pa,

3. IEﬂEs.stated for the &pplicant that it had become nece-
sséry fo£ him to avai] leave on various Spells in 1990 as he
had undergone Hernia operation, The sajd plea of the applicant

vas not challenged for tha respondents,
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4, Rule 5 of EDA (C&S) Rules reads as under :

*The employees shall be entitled to such leave as
may be determined by the Government from time to time :

Provided that =~

a) where an employee fails to resume duly on the expiry
- of the maximum period of leave admissible and granted
toc him, or

&) where such an employee who is granted leave for a
period leas than the maximum period admissible te him
under these rules, remains absent from duty for any
period which together with the leave granted exceeds
the limit upto which he could have been granted such

. leave, :

he shall, unliess the Government, in view of the exceptional

circumstances of the cass otheruise decides, be removed from | -

service afier following the procedure laid down in Rule 8.7
Instruction 1(6) of DGP&T under the above Rule 5 is as

Follows

"1(6) Leave shall not ordinarily be availed by an ED
Agent at frequent intgrvals. If an ED Agent is found
to have taken leave at freguent intervals for a total
pericd of 180 days or more in a period of one year he
shall cease to be an ED Agent.,"

5., It is not in dispute that the leave for 192 days in
differenqspells applied for in 1990 by the applicant was
vt o
Sﬁﬂttiﬂﬂ&dLby the concerned Senior Superintendent of Post
Offices. [t does not come either under proviso a) or b) of
- -t . o& ) ‘
Rule S, whefr the applicant resumed duty on the following date
after the expiry of his leave in each spell,

6. It is not in controversy that as per DGR&T instructions.

[C N
the maximum leave that can be sanctioned in a-—s&laader year

das 180 days during the relevant period. But it is a case

where the applicant applied for more than the reduisite

period during the last spell in 1990qag§iihe same was aanct-
~ ioned. The 3enior Superintendent o;'Post 0ffices was com=:

petent to sanctiocn only the maximum leave that can be availed

Sd
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and if it is necessary to avail leave bayond 180 days, the_'
the Director of postal Services, was

higher authority i.e.
pot

competent, during the relevant period, to sanction it.

tal leave‘including the

probably without noticing that the to
1eave during the last spell oxceeded 180 days, the same uas

sanctioned by the superintiendent of Post Cffices. Be that as

it méy, this case of the applicant ayailing the entire sanc-

tioned leave sventhough it exceeded rules that could have been

of Rule.B uf' >

|

sanctioned, does nol comé under either a) or n)

EDA(C&S) Rules.
2. Instruction 1(6) of DGPAT relied upon by the respondents

is as under :
n1({6) Leave shall not ordinarily be availed by an
ED agent at freguent intervals. If an ED agent is
fPound to have taken leave at freguent intervals for
a total period of 180 cdays or more in a period of one
year he shall cease to be &n ED agent,® f
1t states that the applicant ceased to be an EQ agent if? h§5
ayails more than 180 days in a periond of ane year, But UHJZ
. ,{“
rule 5 of EDA( C&S) Rules Pramed under Article 309 of the {
Vstitutiun, stipulates disciplinary action, only in cases 2
pverstayal after expiry of the leave granted, as referreds
then any instruction or letter whereby removel of ED age
case of availment of leave over and above the days of J
that could be sanctionegd has to be held as inconsister |
Rule 5 of EDA(C&S) Rules, It may be noted thét Rulefgb
b) of £DA (C&S) Rules stipulates that action can be 1y
in case of overstayal after the expiry of the leavd
period of oversta ; i ] i
: [ - yal 1nClU§1ng the leave granted fr ig
far more than the total pari
period of leave to be saf '
i

180 days during the relevant period, Hence, th
* ’ €

action cannot be taken sven if gne oversts” JbF
R4 —

—
T,

laave granted if the tet:l period re?erm! -
W\ .
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1840 days, Then it means that even in case of auersta;al
after the expiry of the leave actlan can be taken if unly the

total perlod is for more than 180 days and no actlan can’' be E; ﬁﬁ

LA
PR

taken if it is less than 180 days., Thus Aule § contbmplates”,*

action only in regard tothe cases which are in UlDlﬂtlDﬂ of the £,

said rules but not in regard to any other cmntlngency. Rule 5
(Proviso) is thus exhaustive; but not merely illustrative,
.Henne, no instance other then instances uith reference to leave

L

nary action, As EDA Conduct and Service Rules vere prﬂmulgated

as mentioned in Proviso to Rule 5, can be aubgect to disc lpllf ,33

in exercise af power under A.ticle 309 of Canatltutlon,‘na other ;

act of misconduct with reference to leave can be added by cxecu—:'

1

tive imstructions, Hence, the Instruction 1(6) has to be helﬁ

.4 .
o

as yoid,

8. As_the”case of the applicant does not comz unddr Rule 5
Proviso of EDA (C&5) Rules as already refefred to, dismissal or |
removal of the applicanf for availing the granted leave syen-
though it was for more than 180 days has to be held as illegal.
3. It has to be Further noted that even in regard to the

casas which come under Provisc 2) / b) of Rule & ECA (C&S) Rules,

it is open to the Government to review the exceptional circum- -

stances of the caseé&o grant leave for the period beyond 180 days
in an year. The matter of the applicant was npt réferred to

the PPS in regard to the same (vide instruction 4 of DGR&T)

under Rulé 5,

18, The guestion that next arises for consideratign is as tg
whether a direction has to hbe given to the respondents to pay
back wages to the applicant from the date of removal till the

;iﬁﬁ-of reinstatment to be made in pursuance of this order. Ue

. 0'/;0 5.
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cannot say that there is ng Fault on the part of the

I

applicant when he applied for period of leave beyond the
period for which he could avail as he was not vigilant - .-I;“
before applying for leave, S§g we Feel it not a case where
back wages have to be ardered._

11, In the circuhstances, the DA is ordered accordinagly,
The impugned order dated 20~10~93 pf R-2 removing the appli-

Senior dperintendent of post Offices, R-1, are set aside and k

the applicant has to he reinatated as EDBPM, Chinnoor, by
31-12-1995, wg costs.//
- ]

N ~—2 T )RR

(R. Rangarajan) - (VY. Neeladri Rao) e |
Member (Admn.) Vice Chairman j

L

Dated : fctgber 8, 95 -:i__ .
Dictated 1n QOpan Court J ‘ fu- Wy
F Deputy A;gistrar(J)CC.

To
1. The Senior Superintendent of Post Offices,
sk Nizamabad Division,

2. The Director of Postal SErviceé.
Hyderabad Region, Hyderabad.
3. One copy to Mr.S.Ramakrishna Rao, Advocate, CAT, Hyd,
4. One copy to Mr,.V.Bhimanna, Addl 4CGSC,CAT. Hyd.
S+ One copy to Library, CAT.Hyd,
6. One spare coP}.
Fo-One copy to D.R(J)CAT.Hya,
téfiﬁépy to All Reporters as per standard list of cAT,Hyd,
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