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OA 1249/93

JUDGEMENT

(of the Bench delivered by Sri Justice V,.Neeladri Rao,
Vice-Chairman), .

One hundred and eight Motor Transport (M.T.) drivers
working in the industrial units of the Navy at Visakhapatnam
under the command of the Flag Officer, Commanding-in-Chief,

Eastern Naval Command filed this 0O.A, praying for a

~direction to the respondents® not to disturb them from the

unitS‘belonging to industrial establishments of the

Eastern Naval Command, Visakhapatnam.

2. There are MT drivers both in industrial and non-
industrial establishments of the Eastern Naval Command.

Navy at Visakhapatnam is also under the Eastern Naval
Command., While the MT drivers in the industrial establish-
ments get over-time wages at double the rate and also
productive linked bonus, the MT drivers working in non-
industrial establishments get OT wages at normal rgte

and ex-gratia bonus, and thus, the amowurits payable to

the MT drivers in non-industfial establishments under the
above two heads are less than the amounts payable to MT

drivers in industrial esaablishments in regard to the same.

As such there was a demand in 1979 from MT drivers in

non-industrial establishments for their transfer to

_ inaustrial etablishments and vice versa on rotational

basis., When some of the MT drivers in non-industrial
establishments were transferred to industrial units
and thereby some MT drivers in the latter were transferred
to the non-industrial establishments, the transferee

v

MT drivers Lngﬁhe industrial establishments filed

writ petition in the High Court and the order of

)4
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transfer was suspended pending disposal of the same,
Thereupon it was submitted for the respondents that the
transfer of other MT drivers from industrial establish-
ments to non-industrial establishments was not effected
and as and when wacancies in the post of MT drivers

arose in industrial establishments,the MT drivers, on

the basis of their seniority in non-industrial establish-
ments, were being transferred to the industrial

establishments.

3. The writ petition f£filed in the High Court of
Andhra Pradesh was later transferred tothis Bench"
and the same was dismissed as withdrawn. Then the

MT drivers in non-industrial establishments filled

0.A, 56/92 praying for a direction to the respondents '
to implement theAransfer policy of transferring the

MT drivers in non-industrial establishments to the
industrial establishments and vice versa. The same
was disposed of by learned single Member of this Bench
by order dated 10-2-93 whereby the respondents were
directed to implement the existing transfer policy

and, 1if necessary, by making suitable amendments.

4, It is stated that after the disposal of 0.A,
56/92, a committee was constituted vide Hqrs. Eastern
Naval Command's letter No.CE/2007/16 dt. 22-10-93
with a view to formulate policy for transfer of MT

- drivers from non-industrial establishments of the
Eastérn Naval Command to the industrial establishments
thereof and vice versa. It was found by the committee

that 40 out of 108 MT drivers working in the

o
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non-industrial establishments had put in more than
10 years of service and hence it was recommended that
they should be transferred to the industrial establish-
ments and to the‘exteégi?;:uggéior most out of the 135
MT drivers in the industrial establishments should be
transferred to the non-industrial establishments with
the exception that those MT drivers working in the
industrial establishments who are in the last year
of service should not be disturbed, The sald
committee also recommended that such of those MT
drivers in the non-industrial establishments who are
in the last year of service should alsoc be transferred
" to the industrial establishments., It was also noticed
by the said committee that out of the remaining MT
drivers in the non-industrial establishments, 11 would
complete 10 years of'service by 31-12-94 while 8 and 9
would complete 10 years by 31-12-95 and 31-12-96
respectively. The further recommendation of the
said committee is that after 1996, the MT drivers
who would complete five years in the non-industrial
establishments should be transferred to the industrial
establishments so that faster rotation can be fixed
80 ag to enable all the MT drivers to enjoy the
extra benefits in regard to Over-time wages and
productive linked bonus on equitable basis. It is
stategzgg pursuance of the said scheme, the MT drivers
in the non-industrial establishments were transferred
to fhe*iﬁﬁnstrial_establishments and to the extent

, [jalg o
necessary the senior MT drivers other than who wereon.—

)ﬁ/
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in the last year of service from the industrial establish-
ments were t;ﬁgfferred tofion-industrial establishments.
Being st-};—:“sL these 108 out of the MT drivers in the
industrial establishments filed Writ Petition No0.5996/93
in the High Court of A,P, When the same was dismissed
on the ground that this Tribunal ishaving jurisdiction

to entertain the same, this O.A. was filed in this

Tribunal. '

5. While it is stated for thefespondents that there

are two categoriesgs of MT drivers, that i1s, MT drivers

Gr.II and MT drivers Gr.I and all the MT drivers in

Grades I and II in both the non-industrial and industrial
establishments are in the same seniority unit, f.e.{rovv h]
one common command roster, it is admitted for the

applicants everin the rejoinder filed that the MT

drivers in both the industrial and non-industrial

establishments are borne by one common conmand roster,

6. Then the question arises as to whether the

Motor Transport drivers in the Navy under the Eastern
Naval Command are not liable for tfansfer from industrial
units to non-industrial units when the MT drivers

both in the industrial and non-industrial units are

borne by a common command roster.

7. It is not the case of the applicants that they
were appointed as MT drivers for industrial establish-
ments in the Eastery Naval Command. When the appoint-
ment is only for the establishments in the Eastern

Naval Command and when all the MT drivers are borne by

common command roster and when it is the prerogative

)Q["/
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of the management to transfer, the MT drivers in
industrial establishments are liable for transfer

to non-industrial establishments, urged the learned
counsel for the respondents. But it was urged for
the applicants that as such transfer entails monetary
loss to such transferees from the industrial units to
non-industrial units, ‘guch: a transfer cannot be
effected without their consent and in any case the
order effecting such transfer is vitiated as no notice
was issued to xhe such transferees before such transfer
was effected. In this context the judgment of the
Supreme Court reported in 1991(2) SCC 209 (Shankar
Pandurang Jadhav & ors., Vs. Vice-Admiral, Flag Officer
Commandi{ng-in-Chief and Ors.) is relied upon for the

applicants.

8. The facts which had given rise to the judgment
in 1991 (2) SCC 209 are as undert

The posts of junior time-keepers and the LDCs
in the Naval Dockyard, Bombay were merged with effect
from 1st December, 1966. As the time-keeping department
was considered as an industrial unit, the time-keepers
are getting over-=time wages at double the rates and
productfgs linked@ bonus while the LDCs working in the
non-industrial units were getting over-time wages at
normal rates and ex-g;atia bonus, The time<keepers
who were transferred as LDCs in the Naval Dockyard,
Bombay subsequent to 1-12-66, challenged their transfer

Tun AL
by urging,inter alia, that as such transfer . :. sufferes
L

St . the same entadis OJ\MM

o

monetary loss

civil consequences and hence they would be entitled for

being=given an opportunity.to exercise their option

e
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either for retention as timekeeper or for transfer as
LDC. The Supreme Court held that the time-keepers who
were appointed subsegquent to 1-12-66 had no right for

the post of time-keeper am@ as they were appointed to

the merged cadre of time-keepers and LDCs and hence

they need not be given an opportunity to exercise

option either to continue as time-keeper or to go as

LDC even though the transfer from the post of time-keeper
to. the post of LDC entails monetary loss. BRut itfsg;zL»L&
Jarged that those who joined as time-keerpers prior to
1-12-66 should be given opportunity either to continue
as'time-keeper or to go to the post of LDC as they

were appointed in the post of time-keeper.

9. It is, thus, manifest from the above Judgment
of the Supreme Couft that the question as to whether
transfer can be effected or not depends upon the fact
as to whether the transfer is from one seniority gnit
to another seniority unit or whether it is from one
section in the senibrity unit to another section in
the same seniority unit, and the transfer from one
section in the seniority unit to another section in
the same seniority unit cannot be challenged even 1if

such transfer results in monetary loss to the transferee.

10. As already gbserved the plea of the respondents
that the recruitment to the post of MT driver is for
the Eastern Naval Command and it is not a recruitment
eithermx for industrial establishment or non-industrial
establishment of the Eastern Naval Command and all the

MT drivers in the EasternNaval Command are borne on

W
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common command roster, was not challenged for the appli-
cants. Hence it £3llows that the seniority unit of

all the MT drivers in the Eastern Naval Command is one
and when it is a case of transfer of the MT drivers in
the industrial establishment to non-industrial‘égﬁhblish-
ment, it is a case of transfer from one section to
another section in the same seniority unit and it is not
a case of transfer from one seniority unit to another
seniority unit. It is true that in view of the transfer
of MI drivers from the industrial establishments to
non-industrial establishments of the EasternNaval Command
there will be decrease in the over-time wages and also

in the case of bonus. But the Supreme Court held that
such monetary loss to the transferee 1s not a ground

for challengéng the transfer when such transfers xxﬁ

within the same seniority unit, are effected,

11, Of course if it is a case of pick and choose

in regard to the transfer whereby the transferees
suffer monetary loss]the same can be challenged on the
ground of arbiﬁrarinessnﬁut it 1s not a matter that
arises for consideration in this O.A. The policy of

transfer from zme industrial establishment to non-

industrial establishment is not only with regard to

ﬁf drivers but also in regard to other categories of
posts and the same u&ggkevolved S0 as toénsure to the
extent possible that all the employees in various
categories should get the additional benefits of tol_
working {2 tﬁikgndustrial units and the said policy

does not sdrack of arbitrariness, contends the learned
L

counsel for the respondents. But when for the last

P

contd,..11,



-10'-

one decade the MT drivers, on the basis of their seniority
in the non-industrial establishments, were being transferred
to the industrial establishments as and when vacancies

arose in the latter and when thereby the senior MT drivers
are getting the additional'benefits which accrue§ to

the MT drivers in the industrial establishments, the

same cannot be held as inequitable and hence there was

no justification for altering the transfer policy,

urged the learned counsel for the applicants,

12. Item 23 of the minutes in regard to points which

\".\;j-‘
are, considered by J.C,M, IV level council held on
22nd and 23rd Novembéer, 1991 is in regard to the transfer

of MT drivers from non-industrial establishments to
industrial establishments against the existing vacancies

in the industrial establishments. The said point was
closed with endorsement that "the chairman explained

that as andwhen vacancies are accruing in industrial
establishments the same are being filled in by transferring
the senior most MT drivers working in non-industrial
establishments and at présent no vacancy existed in
industrial establishments.” It was urgedfor the
applicaﬁts tha:tgté transfér policy in regard to

transfer of MT drivers in the Eastern Naval Command

was only a case of transfer of M,T,Drivers in the non-
industrial establishments on the basis of seniority bests
to the industrial establishments as and when vacancies owhc

exésting in the latter and when—it-wags—true—that
as n —respondents*in’Oﬁ'SE?bz when

it was&§tated for the respondents that there was a

policy enm transfer from non-industrial unit to

iV
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industrial unit on rotation basis}
stay of five years in the nop-industrial establishments
and hence the applicantgkwggﬂare not parties to the

OA 56/92 are not bound by thejudgmene in OA 56/92 ,

and there was no need for the respondents to come up
with a new trénsfer policy on the basis of the said
judgment. But it is evident from the additional
material papers produced for thefespondents that as

early as in 1979 there was a demand from MT drivers

'who are in the non-industrial establishments for transfer

to industrial units on rotational basis and vice versa
and the same was acceded to in 1981 and MT drivers

in the industrial units were transferred to non-

_ industrial units so as to accommodate the MT Arivers

transferred from the non-industrial units to industrial

F

uniti and when such transfers ggzkguspended in regard
to two by the interim order of A.P.High Court, the

said rotational transfer policy was-not—implemented

and in view of legal advice/the—seme was not implemented
even in regard to other MT drivers pending disposal of

the Writ Petition/Transferred Application and

during the said period only the senior most M.T.drivers

in the non-industrial units were being transferred

to industrial units am and when vacancies arose in

the latter and as such the contention of the applicants
that thefespondents wrongly submitted in OA 56/92

that there was a transfer policy isfiot tenable, submitted .
by the learned counsel for the respondents. It 1is

also the contention for the respondents that as by the

time the IB@M JCM IV Level .m_ e t jin 1991 the senior

contdo -.13.
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most MT drivers in nbn-industrial units were being

e Lmninn A Mn dnmAne+rial units %M&m—a L-/L\,_,\ s RPN AN
Odsy..in the latter it was so stated by the Chairman of the

JCM as per minutes in regard to item-23, relied upon
for the applicants. In view of the additional
material papeis produced for therespondents it cannot
bhe stated that there was misrepresentation before
this Tribunal when the respondents in OA 56/92
admitted that there was a transfer policy as xegards

k2 referred to fqr the applicants therein.

é\ll:«vv-'--

13. It is for the employer to evaluate the recruitment
rules and also to evaluate a transfer policy.
There can be more than one view with regard to
the policy that has to be adopted in the leeel oot Vg™
transfer. Theapplicants contend that if the senior
mostg in the non-industrial establishments are
transferred to the industrial units, the seniors
will get the extra monetary benefit and if such a-
policy is followed the same cannot be held as inequitable.
But it is stated for the respondents that the vacancies
that & r i s e }in the industrial establishments smk
each gear may be few anéi;gggkhho joined as MT drivers
may retire without getting a chance of working in the

" dndustrial units if the transfer policy as suggested
by the applicants is going to be followed and in order
to allow all the MT drivers to have the extra monetary

benefits which actwe while working in the industrial units

the rotation basis is ¥ollowed ,and the new recruits
NV IS LY P yal
are bei;gméim%bed to non-industrial units and hence

'
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the transfer policy evaluated by the committee appointed
by the Commanding-in-Chief of the Eastern Naval Command

is fair, Anyhow, when it is for the management to.

have a policy of transfer and when it is possible

‘to have more than one policy of transfer in the

department, it is not for the Court/Tribunal to direct
the department to follow a particular policy. The
court/tribunal can only consider if such policy is
violative of Articles 14 and 16 of the Constitution o~
1f it is chalienged on that ground. There is no such
challenge in this 0,A, and hence there is no need éo

advert to it.

14, The learned counsel for the applicants also
relied upon the judgment of the Rajasthan High Court
in Writ Petition No.580/87 dated 10-7-90 (Aiden Singh
Vs. Rajasthan State Eléctricity Board & ors.). It

was referred to in summary of cases in 1992 SLR 65 and
. : X is
to the extent it was referred to/as under:

"Transfer--From industrial post to non-industrial
post - Petitioner appointed as work charge helper
in Electricity Board = Put in twoyears continuous
service -~ Himgk His services regularised - But he
was designated as Security Guard - This transfer
from the technical post to non-technical post -

Against his wishes - Not justified - His cage may
be reconsidered for the post of helper Grade II,®

It was urged on that basis that when the transfer from

the technical post to non-technical post against the:
AABL w)y
wishes of the employee is,not justified, %x %= the

sy e
transfer ofk}ndustrialue@p%eyee to non-industrial unit
. 4

2
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against the wishes of the employees 1is not justified., But
in the absence of the full judgment of the séid case, kkNm a
copy of the same was not filed in this case and 1t is

not available in this Bench, it is not possible to know
.a8=to the reasons glven by the Rajasthan High Court in
coming to the sald conclusion, .But itis clear from the
later judgement of the Supreme Court in 1991(2) SCC 209
that Xk no employee has any right to a post in a particuiar
section in the seniority unit and even though the

employee may be entitled to some additional monetary
benefits while working in one section of the seniority
unit which he may not have if he is transferred to

another section in the same unit, thetransfer cannot be
chal lenged mereiy on thef ground that on the basis of

such transfer from one section to another in the same
seniority unit the employee is going to get less income
from the date of the transfer. Bwven—assuming that

the viewa\xxpressed by the Rajasthan High Court in the

Lo A SEMOACtg o N

Aidam Singh's case is eentrary -to_the lat¥er judgment

of the Supreme Court, the said decision of the Rajasthan
Oadm

High Court cannot be followed hence on that ground also

there is no need to further discuss with regard to

Aidam Singh's case,

G- .
15, When transfer 1s prerogative of the employer
it is not necessary for the employer to issue a notice
to the employees either for evaluating transfer policy
changing
or for ehadiwmyiwy the transfer policy and it follows
that no notice need k® be given to0 the employee before

he is transferred xo« from one place to another or

A
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from one section to another. In such a case the transfer
)

polécy or the order of transfer cannot be challenged

by alleging that the same is violative of the principles

of natural justice when no notice is given.

16. Hence we feel that the respondents have a right
to transfer the MT drivers from the industrial sections
to the non-industrial sections and as such this O,A,

‘has to be dismissed and accordingly it is dismissed.
- No costs.\\\

WD ,%%f
(Vv,Neeladri Rao)

Mewber /Aden. Vice-Chairman

Dated: 3LL1 th day of June, 1994,

Leyd,
ﬁ%ﬂl M -

mﬁb/ ~ Leputy Registrar(J)CC

The secretary, vovt.of Inais,
Ministry ot tetfence, Govt.of Inais,
New 1elni.

Tne Cniet of naval staff,
Naval Headquarters, New Delhi,

The Flag Otticer, Commanding-in-Chiet,
Headquarters, Eastern naval Command,
wisakhapatnam,

One copy to Mr.S.L.Cnennakesava Bao, Advocate, 4-1-519,
Trop pazar, Hyderabad.

Cne cOpy tO MI.nNevVeHamana, aaal.CGSC. Cal.dyd.
One copy to Librar?, CaT.nya.
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