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0A.1242/93

Judgement

{ As per Hon, Mr. Justice V. Neeladri Rao, Vice Chairman )

Heard Sri V., Venkateswvara Rao, learned éuunéel

for the applicant and Sri Yy, Bhimanna, learned cnuésel‘

for the respmndents.. \

2., This BAyis Piled challenging the order No0.2/SC/6/111

dated 1%10—199§1uhereby the applicant was removed from

seruice.‘

3. The applicant submitted an application ta the

respondent in March, 1993 seeking appointment in Group-D

category, He was intergigded on 19-4-1993 and the appli-
—cant alleges that on that day he produced the certificate

regarding his educational qualification, date of birth

and employment registration card for perusal, By letter

dated 4-5-1993, the applicant was again asked to appear

in the office of the respondent on 21-5-1993 for

interview and accordingly he was interviewed on that

day, The respondent issued office order No.2/SC/6/I11

dated 26-5-1993 and the relevant portion is as under :

“Sri S.A. Khasim, s/o S, Ahmed Ali, uho is

selected for the post of Peon in scale of Rs,750-12-870-E

EB-14-840 (RSRP) is hereby appointed as Peon with effect

from 26-5-1953, in an officiating capacity in this

of Pice in scale Rs.750~-12-870-EB-14-940 as pay Rs,750/-

per month plus uswal allowsnces as admissible to Central

Government Employees from time to time.

2, His appointment as peon in this office iS pmrovi-
sional and emporary, subject to the conditions stipulated

A
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" in this office order No.2/sC/6/111 dated 21-5-1993, He
" will be on probation for a periocd of two years from the
date of his joining.

3. He is medically found ‘Fit' for the above appoint-
ment vide Medical Certificate No.0081 dated 25-5=-1893
issued by the Medical Superintendent, South Central
Railway, Lallaguda, Secunderabad,”

“Ya exercise of power under Rule 5(1) of

CCS(Tempurary Sefvice) Rules, 1965, the respondent issued
impugned order-dated 1-10-1993 removing the applicant
from the seruice‘by ordering one month pay and the same
was paid to the épplicant.

5, fhe order dated 1-10-1993 terminating the applicant
from service is assailed on the following grounds :-

i) It is vitiaﬁed.as no shou—cause-notice was given
before the seid order was issued,
ii) UWhen no'éhow-cause~nntice was issued, the question
as to whether any prejudice is caused or not is not a
matterlfor consideratiaon,
iii) Even the earlier appointments were made without
issuing a regquisition to the Employment Exchange‘afficer.
6, It is submitted for the mespondents that gilthe'
éppnintment of the applicant, is not in accordance with
the rulés, the applicant was removed Prom service by
ﬁguoking Rule S(i) ccs(Temporary seruice)Rulesﬂuhgéﬁ;épes
not visualise ur‘éﬁhiaage issual of a shou-cause-notice
before dispensin&i%%e service of the temporary emplnyee;;
grged—the-—learned coursel—for—the—respondert, |
7. it is manifest Prom the recruitment rules that the_'
appointment to the post of Grade D in the office of the .
respondent héggita be made either by Direct recruitment

or by transfer, The GI MHA OM No.71/49-DGS dated
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11=12-1949 read with GI MHA OM No.14#11/64-Estt(D)
dated 21-3-D&4 stipulates that all the vacancies in
Central Government Establishement other than those
filled through UPSCA)SSC, should be notified ta the
nearest Employment Exchange and no department or affice
shall fill any vacancies by direct recruitments unless
fhe non-auailaﬁility—certificate is produced. The group-D
}s not within the'puruieu of the Staff Selection Commi- -
ssion, As such the direct recruitment to,Group—D'sergiée
in Central Government Establishment hggtfo be made only
from amongst the candidates sponsored from Employment
exchange to which neceséary requisition had to be issued,
and appokntment otherwise to Group-D posts by direct
recruitment arises only in a case where the non-availabi-
lity sertificate is issued by the Employment exchange,
Though the eppditant got his name registered in thé
Employment 9xchange]it is neot a case uhere the respoh-‘
dent% issued a reqguisition to the concerned Employment |
0fficer for spnnéaring the names for consideration for-
Gruup-D‘pcsts,and Lﬁgélit is npot & case wherea the
applicant's name was sponsored by the Employment exﬁhange
for Group-U posts,

: on La
8. The guestion &hat arises is %hatkuhetheg the

Aar
" Bl . P . ""\
services of an employee who was not appointed, agcordance

with the Recruitment rules, can be dispeﬁsed with by

o 7 : .
respeting to Rule 5(1) of CCS (Temporary Service) Rules
1965 even without issual of show-cause~notice.
1981 SC 136 (5. US@Kapur vs, Jagmohan) is relied upon’
by the applicants to urge that it is mandatory to issue
show-cause-notice,as the order of terminﬁfﬁéﬁg?esults_

/
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in civil consequences even when there is no specific

provision to that effect,- There cannot be any doubt
Vb

about the-applying oﬁkciuil consequences due to termi-

 Wnat1on of servxce. In Kapur g8 case it was held that

hecomes void if shpu-cause-notice is not given, +&ven

when there is no specific statutory provision for issual

of such shou-cause-notice. But inﬂgggziﬁjhgementQJDne
exception to the éboue ruleg§ was noted. If the statute

is clear Athetif 5 nl‘#h&fthatﬂii:;;;uho right Df—aueh(J§Hl4r
defence, the 1ssual of show-cause-notice is not nece-

ssary, The above principle was enunciated by the Privy
council in 1967 (2) AC 337 (Alfred Thangarajah Jurayappah

s, 4,3, Fernaﬁdn) and it was referred t o with approval

in Kapur's case,

9, It is hence, necessary to peruse Rule 5(1) of
s
Temporary Service Rules in aught to be determined as to
3oV o

whether the 5ta$emeq§-makes it clear that it is not
necessary to issue & shouw-cause-notice before the order

P i
of termination is passed thereim, Rule 5(1) is as follous :

g (5) Condonation of breaks for purpose of computing
%ﬁiée years' service - under Gl MHA OM No.4/49/79, datead
the 11th July, 1849, broken periods of temporary service

- would not count for purposes of computing three years'
service for guasi-permanency unless the breaks are con-
doned specifically by the Ministry of Home Affairs in con-
sultgtion with the Ministry of Finance and the service
thus rendered continuous, It has now been decided that
the Ministries themselves and the lomptroller and Auditor
General in respect of persons serving in the Indian Audit
and Accounts Depriment may, in future condone such breaks
Por the aforesaid purpose, subject to the conditions .
indicated belgw :

(i) Only such breaks should be condoned for the
purpogse of computing three years service for quasi- .
permanency as were caused by circuhatances beyond the
individual's contrel e.g. retrenchment, prolonged illiness
resulting in termination of service etc.

..6.‘




10. It is evident from the proviso that in lieu of

one month notice the notice pay can be given., The

one month notice efwotice-—pey is intended to givé;)
sufficient time to the apalésaﬂt to seek alternative

“w Y

st “aada J\Jh"v\—-)\-.u.l)-"ﬁ\j
termination haua to be giuen—ne%tce—pay has to be paid

rmmedrateiy so as to sustain himself tall he gets
alternative job or-avocation. It can thereby stated
tha& the above provision is clear to the gffect that
_the tempnrary employee has no right of self-defence in
cases where on the basis of undisputed facts the
tsrmination is made, It may be noted that even an
Vir\u&kh
order that is passed under Rule 5 is seught Lo the
judicial ravieu/and gg,such case the Court/Tribunals

oh
probes into the matter and itaia“stated thatft%—tﬂ a

e o L
case of &eavrag—%h&—#t&e for determining as to whether
ih is an order passed Dby-bhe bonafide or malafide,
Thus, when only one month notice or notice pay is
emvisaged as per Rule 5(1), it can be reasonably infer-
- red that it does not contemplate issual of show-cause-
notice even though termination as per the said order
results in the civil consequences. The Legislature
contemplated even in—cases—af immediate termination
under the said rule andwguch notice: pay was stipulated,
iitg;fts a case of issual of shou—cause-notlce, the ‘
question of termination will naturally come into effect

from the date of service of arder of termination and the

guestion af issual of one month® notice or one month§ pay

Cu

in lieu of %heg“does not arise, 50, we feel that

ase_gf
Rule 5(1) makes it clear thatiiﬁzgxgrcise of pouver

.'7'



e sast b b

tH@@eunﬁer there is no need to issue sbou-

-cause-notice,

11, The next point which was considered in

Kapur's case is as to whether it is necessary for
' Vedudolan s . '
the affected gar@?%?o prove;ﬁggiaﬂﬂzuhen sbhow=-

cause-notice was not given before the impugned

order was passed. It was held that the VEry

[*

non-issual of show-cause notice in .case where it

L
is necessary, issuing—the—same is a case of

pPobable unjustice or apparent injustice and

hence it is not necessary Por the aPfected person

" to prove prejudice when the impugned order or

action was not preceded by show-cause-notice.

But at the éame time it was observed at para 17
therein {Kapur'‘s case) that where under.the
admitted& undi sputed &si‘énly one conclus%on is
possible .and under the law one penalty is per-
‘missibls, fﬁé‘Court may not issue its writ to
comﬁel &nd observance of natu;al justice, not
because it proves non-observing of natural just-
ice but be€ause Court do not issue ﬂaet&&&éthZlLf
essessmERL; WAL A



12, We already observed that Fule 5{(1) of CCS
(femporary Service) Rules makes it clear that it is
not necessary to issue any show cause notice before

an order there under is passed, There cannot be any

apprehension of the affected person being i . on

the basis of orders maEsEd bésed.on malafidesg, for

such orders are liable to be set-aside oh-the—bests‘

ef-a judicial review. “hen 1t is not necessary to ,
issue a show cause notice before invoking Rule 5,

the question of the temporary employee having prejudice
for want of notice does not arise. Assuming that even in
case of ordery passed under Ryule 5, issual of a show
cause notice is necegsaryp it has to be considered as to
whether on the basis of admitted or undisputable facts,
whether the only order that can be passed is one of
terminatidn as is done by the respondent herein or
whether any other order can be passed, for court/Tribunaﬂ)

delpot issue futile orders.

13. Phere is no dispute in regard to the facts. It
is already noticed that the appointment of the applicant
to Group 'D' ﬁost is not in accordance with the statutory
rules. Time and again & the Supreme Court observed
that appointments through back door have to be depgﬁéated.
Further, an employee cannot claim regularisation, if his

service is not in accordance with the statutpZy rules.

14, .  The léarned counsel for the applicant submitted
that as his name was registered in the Empl8yment Exchange
and as earlier:appointments, to Group ‘D' posts in the

office of the respondent were made without reference

to the Employment Exchange, the applicant could havell, %'

SV



represented a# against tﬁe order of termination, if a show
cause notice was issued to ﬁim. It may be noted that
while the order appointi§§;£§§§applicant was passed in
May 1993 by the then Commissioner of Railway Safety,

the impugned order of termination was passed by his
successor., It is made now clear by the Supreme Court

that Article 14 of the Constitution cannot be invoked
by—any—one to claim paritygg:ﬁg person who got the

benefit which is‘not in accordance with the statutory
rules, When the appointment is not in accordance with

the statutory ruleg,and when that appointment was set-aside
by the successor officer on the ground that the appoi-
ntrent is not in accordance with the statutory rules,

and gnce B that order of successor is§i§§§gi§§:f§£iafigjf§

s
i

the same cannoi be set-aside) by the court/Tribunal merely

on the ground that kks earlier some appointments were

made dehors rules, Thus, when on the basis of the

admitted facts, the only order that can be passed is the

order as wae passed by the respondent, no writ'kwlll be
o W (U b bdmi»

issued for gquashing the samengaven assuming that as

per Rule 5 of CCS (Temporary Service) Rules, a show

cause notice has to be issued before passing the order

S

of termination under the said rule, on. the grcund that

no show cause notice was issued,

15. The contention that Rule 5(1) of CCS (Temporary
Service) Rules is unconstitutional was repelled by the
Supreme Court in AIR 1964 SC 1854 {Champaklal Ehimanlal

Shah Vs, The Union,of India)., The principle of last

COntd. .. -10 *
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come, first go applies only in case of retrenchment
and not in case where service of a temporary employee

was terminated and-where-such termination is warranted

otherwise than by retrenchment as held by the Supreme
Court in 1991(1) SLR 606 (State of Uttar Pradesh and
another Vs, Kaushal Kishore Shukla). Thus, it cannot
be stated that Rule 5{1) of CCS (Temporary Service)
Rules'caniﬁk be. invoked only in case of retrenchment

as it is normally understood,

16, The Supreme Court considered in 1983 SCC(L&S) 303
(Ajit Singh and others Vs, State of Punjab and another)

about a case of abrupt en b}pp termination of agxemporary

remployees in a‘Trust soon after their earning an incre-
ﬁentﬁand the s&id termination was held as arbitrary and
discriminatory‘as it is a case of reconstitution of the
Trust shortlj thereafter, It was observed therein that
even though terms of empldyment envisage éuch termination,

St I I atra A SR . : .
courtsean inteyferejpmmmﬂ;mxnxkxax if such termination is

held arbitrary and discriminatory. But this is not a
case of arbixtrary exercise of power in terminating the

services of the applicant.

17. Even 1989{3} SLR 303 (Anil Jayantilal Vyas Vs,
Union of India and others) relied upon for the applicant
does not support his case, Therein, it was held that
even though it was noticed that the applicant secured
only 42% instead of 73.86% as noted earlier, &he appoi-
ntinent cannot be held as illegal, for it is neither a
M

contd....11
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case where the employee therein committed fraud nor a

case where the applicant would be ineligible when he

got only 42%. On the other hand, it cannot be stated
' (_{G\,,J\_'
there from that the.B@ﬁﬂehtyould have upheld terminstion

if the applicant therein was ineligible for appointment
on the basis of total marks obtained by him, for it would

be a case of appointment which is not in consonance

vy .
Y - -

b

18. The judgment of Jakalpur Bench of Central Admi-

nistrative Tribunal reported in 1989(2) 3LR 767 (Ku,Usha

Tiwari Vs. General Menager, Crdnance Factory, Itarsi) was

also cited for the applicant, Yherein, the termination
of service§ of the applicent was set-aside on the ground
that prior notice of hearing was not given. The Jabalpur
Bench had‘not 1315 doWn that in all cases where Rule 5

of CCS (Temporary Service) Rules is invoked, it is
necegsary to issue a show cause notice, ¥ It has to ke
held that in view of the facts in the said case, it was
held that the terminétion under Rule 5 of CCS (Temporary

Service} Rules without issuval of prior notice was not

justified,
=
19,  Ever the judgment of the Supreme Court reported

in 1980(2) SLR 26 (Uma Shankar Sharma Ve. The Union of
India and others) is not helpful to the applicant, Thefein,
the éuestion which had come up for consideration béfore
the Supreme Court is as to whether a candidate who was

W
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selected for representing Universifyﬁgbuld not actually
participatef>in the  said evert for reasons beyond his

control ie., he fell ill, ke is eligible for the posts

- reserved for Sportsmen quota ie., for those who parti=-

cipated in the event referred to on behalf of the
Universiégl The Supreme Court held that the intent and |
€88 object in providing quota for those wﬁo participated
in the spofts referred to is to give encouragement fof
those who aré talented/and the fact tha@ the appliqan?
uEZxrEkx therein was selected for repreaentiﬁg the Unjw
versity in the event referred to indicates that he was
sufficiently talentediand hence he was alsoc eligible
under theusaid quota and as such cancellation of his
appointmént under that quota is held as illegal, But
therein also it is not stated that cancellation of -
‘appointment efw%efm&ﬁatéee—eé—app@ip%meﬁt on the ground
that it is violative of statutory rules can also be

set-aside,

20, . The Supreme Court held in SCSLR 1950-1994(Vol,I)

page-100 (Jagdish Mitter Vs, The Union of India) that

even in the order of termination, it is mentiocned that

the said employee has been found undesirable to be retained
in service, It attracts stigma to the said Government
servant and thus it amounts to an order of dismissal and
hence A ticle 311(2) of the Constitution is attracted and
such an order of termination or discharge without incuiry

_39//
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as contemplated under Art. 311(2) is not valid, But,
'in this case, the order of termination does not refer
to any thing which even remotely indicates stigma.

Thus, it is not a case of dismissal,

21, It is also contended that Rule 5(1) of CCS
‘ &
(Temporary Service) Rules can be invoked only in}case=

P
(Eﬁ'termination or discharge is warrsnted on the ground

[
of non suitability or unfitness, But, the learned
counsel for the applicant had not referred to any
decision to support the séid contention., Further, even
(viii){b)-under Rule 1
@planatlon £ @ewiof CCS (CCA) Rules states that the
termination of s?rvice of a temporary Government
servant has to be in accordance with the rule 5(1) of
CCS (Temporary Servicé)_ﬁules. Ofcourse, 1) if)is a
case of dismissa{ieven =f a temporary Government servagt,
it shouldrbe in accordance with the Rule 14 of the
ocs (Cca) Rules 'as Article 311(2) of the Constitution
contemplates {Eguiry in case where the authority intends
to dismiss the émployee from service, Moreover, Rule
5(1) of CCS (Temporary Service) Rules is beneficial as
it envisages notlcgi?% case of immediate termination.
Rule 5(1) does not refer to the circumstances under
which terminati?n can ke ordered under the said Rule,
Hence, it is not just and proper to read into some thing
which is not in, the ruie. We feel that Hule 5 of CCS

AL
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S VDU - S C
(Temporary Service) Rules is—veid*anﬁ*appr@hensive
' [+

I Y 7 % toemdmadkdisn of A temporary
employeely who afeknot employed in accordance with the

rules, ‘ [

|

22, In the result, the OA;fails and accordingly it

is dismissed. WNo costs.\\ |

N~ | 7,295 W VAN
|
| | (v, NEELADRIm\

(R, RANGARAJAN)
MEMBER (ADMN. ) VICE CHAIRMAN

- l

DATED: 1lé6th Aucust, 1994.
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|

Copy tot=
1. The Cemmissiener ef Rallway Safety,
Ministry ef Civil aviatien,s,C,Circle,S.D,Read,

Secunierabad-S59¢ 371,

2, One cepy te Mr.V.Venkatestra Rae, Mvecate,CAT Hyd,
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