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IN THE CkNTRj.L nDMINISTkQTIV TgIJduN4-; ;hYDkic,j3nJJ B&4C1-i:; 

nT 	DXI<AdrtL) 

(Application ± lied Under Section 19 of the Administrative 
Tribunals Act, 1985). 

oi. 1993 

Between; 

A.Sanjeeva Rao, S/o Sri 44.vewkA10 
aged 6,3 years, Resident of 
Vinnamaja Villace and Post, 
Nayudupeta Manda.l, Nellore 
District, andbra Pradesh. 	 ,• APPLICANT. 

524 126. 

1. Union of India represented 
by Secretary, Railway Board, 
Ministry of 1<ailways, Rail 
Bhavan, New Delhi - 110 001. 

2, General Nanaçjet, South Central 
Railway, Rail Nilayam, 
Secunderabad, 

3 	Senior Divisional Commercial 
Superintendent, South Central 
Railway, Vijayawada. 	 .. PJSP0ND&4TS. 

DE'TAILS OF APPLICATION. 

1. 

j. ORDER NO.  

DATE 	 ; 15-07-1992. 

PASSED 21 	 ; PRESIDENT OF INDIA. 
communicated through Joint 

4 	SU&JCT IN BRIEF 	a Director(Estt)D&A), Railway 
Board, New Delhi, 

Order cutting 15% of the Monthly Pension of 

the Applicant for a period of 3 years. 

2. 	JURISDICTION OF THL TRIBUNAL; 

Applicant states that Under Section 14 of the 

Administrative Tribunals Act, 1985 (Central Act 13 of 1985) 

this I-Ion'ble Tribunal has jurisdiction to decide the 

issues arising in this case. In this case, Applicant is 

questionirij the legality and validity of the order passed 
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by the President of India and ccrnmunicated by the first 

respondent herein withholding 15% monthly pension for 

a period of 3 years to the Applicant and this Hon'ble 

Tribunal has jurisdiction to decide the issues arising 

out of the said claim made in this Application. 

LIMJTATION; 

Applicant states that the present Application is 

within the period of Limitation prescribed Under Section 

21 of the Administrative Tribunals Act, 1985(Central Act 

13 of 1985). The impugned order dated 15.7.1992 was 

received by the Applicant only on 14.9.1992. On recei-

ving the said order, applicant made a representation on 

15.10.1992 to the Prçstdent of India and the Applicant 
1- 

was in±orma wi 31 1 I° 11 by the 3rd respondent that 
I' 

against the order made by the President of India, no 

further Appeal lies. The Present Application is filed 

within one year from the date of receipt of the impugned 

order and it is within time. 

FACTS OF TI- C1SE. 

Applicant was working as Train Conduct 	Guard 

in Vijayawada Division of South Central Railway. Applicant 

had retired from service on 31.12.1987 on attaining the 

age of superannuation after putting cin 40 years of 

service in the Eailways. 

Applicant while working as Train Conductor Guard 

was kept under suspension pending contemplation of 

disciplinary proceedings against him by an order dated 

30.11.1967 by the 3rd respondent herein. However, the 

said order of suspension was revoked with effect from 

28.12.1987 by the 3rd respondent herein. 

(3 
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	 S 
4 	 c) Applicant states that a Charemano No.B/DC&/CON/ 

260/87 dated 3.12.1987 was issued to the Applicant by 

the 3rd respondent herein with two charges (viz) that the 

Applicant wipjw functioning as Train Conductor Guard, 

Vijayawada during the period from August, 1967 to October 

1987 committed serious misconduct in that he deliberately 

manipulated Efl No.1)983326 with an intention to detruad 

Railways; and (2) that the Applicant while functioning as 

Train4 Conductor Guard, South Central Railway, Vijayawada 

during August, 1987 to October, 1987 failed to maintain 

absolute integrity and devotion to duty in that while 
Upper Class 

manning the/Coaches in Train No.53 on .26.8.1987 he 

prepared accounts and record files of EFF 1)983326 for 

Rs.4/-. towards reservation charges for one against first 

class Journey No.18620 6tMadras to Hyderabad which was 

actually an AC Two-Tier and written the receipt foil 

of the said EFF and manü.pulated the same to dci ruad the 

Railways. Applicant had submitted his elanation to the 

caine on 16.12.1987 denying the charges levelled against 

him. By ander dated 23.12.1987 the 3rd respondent 

herein had appointed an enquiry Officer to enquire into 

the charges levelled against the Applicant. But no 

enquiry was 	while the Applicant was in service 

and the Applicant was allowed to retire ± ran service on 

31.12.1987 on attaining the age of superannuation without 

reserving any right to proceed further with the enquiry. 

(Copies of the Charge-sheet; Explanation given by the 

Applicant to the Charge-sheet: and order of Retirement 

of the Applicant are filed herewith as N)WIS - 1. 2 &3). 

d) Applicant states that an enquiry was held into 

the charges levelled against the Applicant on 16.5.1989; 

19.6.1969; 20.6.1989 and 4 witnesses were examined during 

the enquiry in support of the charges levelled against 

the Applicant. After completing the evidence of the 
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Departmental witnesses, hpliCant was out certain questions 

by the Enquiry Officer; but his stateent was not recorded, 

tfter the encuiry is completed, •Applicant had submitted 

his Defence Brief on 21.6.1989. subsequently the Enquiry 

Officer submitted his report holding the Charge I is proved 

though there is no evidence to substantiate the Charge No.1. 

In respect of Charge No.2, the Enquiry Officer while obser-

ving that there is no evidence to come to a clear conclusion 
that all the Efl's have been misused to defraud the Railways 

and there is also no evidence even indirect that they were 

misused held that the Charge No.2 is partly proved. The 

findings of the Enquiry Officer are based on mere assump-

tions and surmises but not based on evidence on record. 

On mere suspicion the Enquiry Officer holds the Applicant 

guilty of charge No.! and partly guilty of charge No.2. 

(Copy of the Enquiry:  Officer's Report is filed herewith 

as ANNiZ&UaE - 4). 

e) The 3rd respondent herein as per his letter dated 

29.12.1989 while furnishing a copy of the Enquiry Officer's 

Report called upon the Applicant to make any representation 

or submission in writing against the findinys of the 

Enquiry Officer. Applicant had submitted his representa-

tion on 19. 1.1990. idEter receivinc the representation 

of the Applicant, the 3rd respondent as Disciplinary 

iwthority did not take any action on the sam&; but it 

appears he forwarded th. case to the 1st respondent herein 

duly recommending WN cut in the monthly pensien payable 

to the Applicant. Applicant states that ultinately the 

first respondent under irnpugm.d proceedings dated 15.7.1992 

passed orders imposing the penalty of cut of 15% in the 

monthly pension payable to the Applicant for a period of 

3 years. nlong with the same a copy at the recommendations 

by the Union Pub.Jic service Commission was also furnished 

to the applicant. The saiô order was received 4 by the 

Applicant on 1.9.1992. (2he impugned order and a copy 
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of the recommendations enclosed to the impugned order 

are filed herewith as ANNXURS - S and 6.). 

5 • 	GROUNDS OF APPiAL WITH LEGAL PROVISI ONS. 

Applicant states that the impugned order with-

holding 15% cut in the monthly pension aãnissible to the 

Applicant for a period of 3 years is illegal, un4ust and 

avbttrary and contrary to the mandatory provisions of 

Rules 2307 and 2308 of the Indian Railway Establishment 

Code Volume-Il. 

Applic ant states that under Sub-Clause (3) of 

Rule 2307 of the Indian Railway Establishment Code Vol.11 

that before passing any order withholding any part of 

the pension either pennanently.or for a specific period, 

the Competent Authority shall serve on the pensioper a 

notice specifying the action proposed to be taken against 

hm and the ground on which this proposed action to be 

taken and calling upon him to submit his explanation 

within 15 days after receipt of the said notice; such 

representation he may make against the proposed action 

and take the representation if any submitted by the 

Pensioner into consideration. It is further provided 

under Sub-Clause (4.) Rule 2307 of the Indian Railway 

Establishment Code Volume-Il where the authority compe-

tent to pass the order under Clause-I is the 1resident 
-t 	

of Indd!a', the Union Public Service Conthission shall be 

consulted before passing the order. Apilicant states 

that the impugned order was passed without issuing any 

notice to the Applicant and without giving any opportunity 

to the pplicant to make representation against the 

proposed action. The iirnpuuned proceedings are contrary 

to the mandatory provisions of Rule 2337 of the Indian 

Railway Establishment Code Vo.lum-IE and as such are 

illegal, void and unenforceable. 
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Applicantit states that under Rules 2307 and 

2308 oI: the Indian Railway stablisiiment Code Volume-Il, 

it is only the iresident 01 India that h*s 

withhold 	or withdraw 	the pension or any part of 

it whether petmanently or for a specific period and 

before passing any such order, the Union Public Service 

Commission shall be consulted. In this case, the Union 

Public Service Commission instead of giving its advise 

to the President of India had itself acted as a Lisci-

pliriary Authority a4irected that 15% of the monthly 

pension otherwise admissible to the Applicant be with-

held for a period of 3 years and the Presádent of India 

surrendering his quasi-judicial fAp000& mechanically 

acted upon the findings of the Union Public Service 

Commission. The iindinçs of the Union 1-ublic Service 

Commission holding the Applicant guilty of the charges 

are erroneous and perverse and they are not based on 

evidence on record. The findings are based on mere 

assumptions and suspicion. 

Applicant states that under the provisions of 

Rules 2307 and 2308 of the Indian Railway Establishment 

Lode Volume-Il, the President of India while passing any 

order relating to the withdrawal or withholding of the 

pension has only to consult the Union Public Service 

Commission; but is not bound by the advise tendered by 

the Union Public Service Commission and the mattur has 

to be independently considered by the President of India. 

who is only authority having :_.1pd  to withdraw or withhold 

any part of the pension of the Applicant. But the 

President of India under the iA3pugned orders had acted 

mechanically surrendering quasi- judicial powers and 

imposed 15% cut in the monthly pension payable to the 

Applicant for a period of 3 years. 
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Applicant states that the 3rd i-esponcient as the 

Disciplinary Authority had only recoxwnended for 10% cut 

while the Union Public Service Commission direct 15% 

cut in the monthly pension payable to the Applicant and 

inview of the sane, the Presádent of India ought to have 

cons idered the, case on the merits and the evidence and ought 

to have come to qn independent conclusion regarding the 

quantum of cut in the pension or the period for which it 

is to be withh&d. But the impugned order does not show 

that the matter was considered independently by the 

competent authority. 

Applicant states that Éd  order under Rules 2307 

and 2308 referred to above for withholding or withdrawing 

pension can be passed only after the Railway Servant is 

found guilty of grave misconduct. Neither the charg 

nr r'h -' 	nor the allegations levelled against the 

Applicant would show that the misconduct alleged against 

ding to the findings of the Enquiry Officer there is no 

direct evidence to establish the charges and he caine to 

a conclusion only on the basis of mere probabilities. 

It is also seen from the impugned order that the Presi-

dent of India has noted that it is not conclusively 

proved during the enquiry that t xc Applicant actually 
KL QonwWY 

wrote the EETs 
fk 

the fact o refusal to give the samples 

7 	 of hand-writing when asked to do so strongly indicate 

that the Applicant himself had tamperred the £ts. 

in respect of Charge No.2, it is held that sufficient 

evidence also exists to show that the Applicant prepared 

the i&ETs mentioned in Article II of the charges5 rcugh 

the £fiquiry Officer categorically held that there is no 

direct or indirect evidence to establish the charge No.2 

against the Applicant. Applicant states that 	' 
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under the impugned order the Applicant is held guilty 

of the charges on the basis of mere suspicision but 

not on the basis of evidence on record. It is now the 

settled Law that any amount of suspicion cannot replace 

the proof and the findings on the impugned order are 
totaily watnout Oas.1s aria any puer passea on 1Jk Saju 

findings is consequentially illegal and invalid. 

Applicant states that under the impugned order 

it is held that the charge No.1 is proved on the ground 

that the Applicant has refused to give the samples of 

hand writing when asked to do so. Applicant states 

that the Applicant was never asked to give the samples 

of his hand-writing during the enquiry and the said 

proceedings is not a part of Departmental Enquiry Pr 

ceedings against the Applicant. It is only after more 

than 2½ years after completion of the enquiry1  the 

Applicant was asked to give the samples of his hand - 

writing by the 3rd respondent which the Applidant had 

rightly refused to give the same; in as much as he was 

not bound under any Law for the time being inforce to 

give such samples - any such request was macic durang 

the course of Departmental Eniry and he 

an employee under the respondents. Applicant states 

that taking these factors into consideration while 
4 

holding the charge No.1 would amount to taking ctnco. 
.7 	

factor into consideration while passing the impugned 

order. The impugned order is vitiated for this reason. 

Applicant states that his sickness on the crucial 

date was not accepted by the Union Public Service 

Commission or the President of India in the impugned 

orders, though the Applicant had submitted the Medical 

Certificate issued by the Government Hospital, Gudur0 

If the respondents had any doubt about the bonaf ides 
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Medical Certificate issued by the Government Hospital 

they ought to have made enquiries or the Enquiry Officer 

should have called upon the Applicant to prove the same 

by producing the authority who had issued the certificate. 

In the absence of the same, the Medical Certificate 

issued by the Government Hospital cannot be doubted and 
order 

the findings relating to the same in the impugneis, 

therefore, fitiated. 

1) Applicant states that subsequently he was treated 

at the Railway Hospital at Gudur and he has also produced 

certificate issued by the Railway Hospital authorities 

showing his sickness and inview of the same, the respon-

dents cannot doubt the sickness of the Applic ant during 

the relevant period. As already stated, the findings in 

the impugned order are peerse and not based on the 

evidence on record. But on mere suspicion the Ap licant 

is held guilty of charges that too after taking into 
•• 	 I 	- 

consideration the ---eetiz factors, the impugned order 

is liable to be set aside on this ground alone. 

j) Applicant further states that the Union Public 

Service Commission as well as the President of India have 

dr 	with the categorical findings of the Enquiry 

Officer regarding the evidence on record and inview of 

the same, Applicant ought to have given notice before 

imposing the penalty. The failure to do so is contrary 

to the Railway Servants(Discipljne and Appeal)Rules and 

the established principles of the natural justice0 

it) Applicant further states that under Sub-Clause(4) 

of Rule 2307 and Clause (d) of Rule 2308 of the Indian 

Railway stablisbment Code Volume-Il, the Union Public 

Service Canmission shall be consulted only before passing 

the final order after giving notice to the pensioner 
passing 

before/any order withholding or withdrawing the pension. 

& 

contd... 10 



. . 10 . . 

In this case, the first respondent ought to have given 

the notice to the Applicant before consulting the Union 

Public Service Commission and passing the final order 

specifying the action proposed to be taken against the 

Applicant on the basis of the provisional conclusion 

arrived at and the failure to issue such notice is con- 

A 	 trary to the mandatory provisions of the aforesaid rules 

and as such it is illegal and invalid; and the irnrugned 

order is, therefore, illegal and invalid. 

61 	DiT1JLS OF RMLDIjS JiXI{AU6T1D; 

Applicant states that in the above circumstances, 

there is no other remedy except to approach this hon tble 

Tribunal with this Origindi Application. i-tpplicant states 
k 

that against the impugned order no Appeal under Rules as 

it is passed by the President of India. Not±thstanding 

the same, Applicant made a reprsentation to the President 

of India to reconsider the order but it was negatived by 

the respondents. 

7. 

Applicant states that be has not iile.d any other 

case claiming the same relief which is subject matter 

of this Original Application before this hon'ole Tribunal 

or any other Bench of the Administrative Tribunals. 

Applicant states that he had earlier filed a case in 

CA NC. 1029 of 1990 before this i-Ion 'ble Tribunal claim-

ing the pensionàry benefits and other amounts due to 

the Applicant along with interest. But the said. 

Original Application was disposed of on 26.02.1991 

stating that no orders can be passed in respect of 

pension as the matter was pending with the President of 

India. In respect of claims for gratuity there was a 

direction to pay the amount and in rtspect of other 

claims there were some directions to the respondents, 
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But the said Original A1plicat ion 40s nothing to do with 

with nbc present Original A1plicataon filed by the 

Applicant questaoning the inpugned order passed by t-

President of India imposing the penalty of 15% cut in 

the monthly pension payable to the Application. 

3 	RELflF SOUGHT; 

For the reasons mentioned in para 4 and the Grounds 

raised in para 5 above, the ApplicanUc Prays that this 

Hon'ble Wvihunal be pleased to call for the records 

relating to the proceedings No.E(D&h)90-hE8-2 dated 

15-07-1992 on the file of the first respondent herein and 

quash the same with consequential direction to the respon-

dents to pay. thiensiori and arrears of pension along 
11 

with interest and pass such other orders as this Hon'ble 

Tribunal deems fit in the circumstances of the case. 

9. 	INTERIM R1LIF SOUGHT: 

Applicant states that he had retired from service on 

attaining the age of superannuation on 31.12.1987. Inview 

of the pendency of disciplinary proceedings against the 

Applicant even after his retirement from service, the 

pensionary benefits were not immediately settled. Inview 

of the same, the pplicant had aFproached this Hon'ble 

Tribunal earlier in Oh No.1029 of 1990 and the same was 

disposed of by an order dated 28-02-1991 directing the 

respondents to release the amounts due to the Applicant 

tovards cratuity,&4t if the disciplinary proceedings 

were not concluded before 30-04-1991. Nothithstanding 

the same, the same was not released to the Applicant. 

Some amounts were paid to the Applicant; Pension, Pen-

sionary benefits and leave salary only in the. year 1992. 

Inview of the impugned order, the Applicant is put to 

loss. Applicant states that though the term of the 

S 
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.1 	penalty is over, the respondents have not restored the 
Lull pension to the Applicant. 

It is, therefore, prayed that pending disposal of 

the above Original Application direct the respondents to 

pay full pension to the Itpplicant and pass such other 

orders as this F{on'ble Tribunal deems fit. 
- 

10. 	In the event of the Application being sent by 

registered post, it may be stated whether the 

Applicant desires to have oral hearing of the 

admission stage and if so, he shall attach a 

self-addressed post card or inland letter, at 

which intimation regarding date of hearing could 

be sent to him. 

Not Applicable 

11. 
OF 

No.of Indian Postal Order. 	5BIC 
Name of the Issuing Post Off-ice; 

Date of Issue of Postal Order; to 	3 
Post Cf ± ice at which payable. SoQ- r 

12. 	LIST OF £NCLOSUgES: 	 tp.o.,aeJRem ovqd 

1. Vakalat. 

2, Indian Postal Order for L.a. 

3. Material papers; 

V £ It I F I C 	T I C) N. 

I, A.Sanjeeva Rao, S/o Sri AVE.14)CAI'A4 

aged 	63 _years, residing at Vinnamala village and 

post, Naidupet mandal, Nellore District, do hereby verify 

3 
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that the contents of the above paragraphs are true to my 

personal knowledge and that I have not suppresseci any 

material facts. 

1-lyderabad, 	 Signature of the 1Jplicant. 

Date: 	1 -9-1993. 

To 

The Registrar 
Central Administrative Tribunal 
Hyderabad Bench 
I-IYD}RABAD. 

Counsel for the Applicant. 

-Th 




