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THE HON'BLE MR. D. SURYZ RRIEK MEMBER {(JUDL.)

ORIGINAL APPLICITION NO. 52 of 1988

BETWEEN
P. Marriah Das cee ... 2pplicant.
- and
(1) Union of India represented by (
the Secretary, Central Board of )]

Excise & Customs, New Delhi-110 00i.(
)

(2) Collector of Customs, Custom House, {..Respondents.
' Madras - 600 001. (

(3) 2ddl. Collector of Customs, Custom )
House, Vizag-530 035, (

This application is filed U/S 19 of the
dministrative Tribunals Act, 1985 praying that in the
circumstances stated therein the Tribunal will be pleased
to declare that the correct date of birth of the applicant

©is 28.12.1939 and the impugned order Znnexure-1 bearing

-

No.S~-8/53./84-Estt dated 17.1: 1987 issued uncer the
authority of the Assistant Collector of Cuutons (P & E)

of the third respondent's office is accordingly unsustain-
able and conseqiently to .direct the respondents to correct
the applicant's date of birth in the service records as
28.12,1939.

This application coming on for final hearing
upon perusing the application ané upon hearing the
arguments of Mr, C, Suryanarayana, advocete for the
applicant and of Mr. G. Parameshwar Rao for Mr. P.Rama

‘Krishna Raju, Sr. CGSC on behelf of the respondents, the

Zzk Tribunal delivered the following judgments-

The applicent herein is an emplovee of the
Central Excise Departmenf working as Preventive Officer,
Customs House, Visakhapatnam. He hes filed this application
questioning the Order Memo No.S8/53/84-Estt., dated 17.11.1987 -
of the third respondent (Addl. Collector of Customs,
Custom House, Visekhapatnam) rejecting his request for chaﬁée
of date of birth. .
2, The applicant states that he is a graduate of
Endhra University,.Visakhapatnam. He passed his B.i,
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examination in the year 1952 gnd joined a8 L.D.C. in the
third respondent's office on 12.,.1 60, Later he was -
promoted as Preventive Officuor. ie states thet his
ccrrect dcte of 01rth is 28.12.1939 as ver his horoscope
and not 20.1.1935 gs wrongly recorded in the.S.8.L.E.
-certificate and other educs ticnal certificsates. He, there-
fore wrote to the Zndhra University to correct his date
of birth. s the University suthdrities did not do so,
he filed 0.5.No.228 of 1963 before the~ District Munsif,
Visakhrpatnam and it was ﬂccrea@ on 30.8.1963. By the
Court judgment and decree, the Andhra Unlversity'vide

" the prooeedings deted 19.3.1964 of the Vice Chancellor
ordered correction of the applicant's dete of birth in the
University records. Thereafter, the applicant represented
on 13.10.1964 tc the Deputy Collector of Customs, Custom
House, Visakhapatnam seeking correction of his date of
‘birth in the service records. The matter wes pPending for
2 long time without any action. Subsequently by Memo

dated 6.3.1975, the Ceputy Ccllector directed +he applicant

to submlt the originals of his SSLC., Degree and the
proceeélngs of the Vice Chancellcr of the University. The
applicant aid so. No =ction was taken thereon. The
applicant again wrote 2 letter to the 2ng respondent

on 5.5.1976. He wes informed on 12.5.1976 that his request
was carefully considered by the 1st respondent (Board)

in xxnxkx consultation with the Departmcnt of Personnel

Re & Legal Affairs and that his regquast could not

be acceded to. The applicant made another representation

on 13.11,1984 and sought correction of his date of birth

to 28,12.1939. He was once again asked to submit copies

of the Vice Chancollor procaedlngs dated 19.3.,1964,

decree and the originel letter of the Andhra University

by which his dete of birth wes altered in the University

recerds etec. By a2nother Memo d%teﬁ 1.3.1%85, he was asked

tc submit his Matric Book/Certificate for verification and
return. Hé was also called upcen to state whether the cate
of birth was corrected in his Matricul?tion Certificate.

The applicant replied thst his date of birth may be corrected

in the service record on the bwszs of the date of birth

as entered in the University record as subsequently
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corrected. This wes followed by subsequent correspondence
by the applicant with the respondents. Subsequently the
applicaent wes informed by the 3rd respondent vide Memo
cated 21.11.1986 that the applicant's réquest coudd not

be acceded to by the Collectorg of Customs as the applicent
€i¢ not make his representrtion within the stipulated
periocd. The applicant submitted = representsation dated
11.12.1986 which was rejected by the ist Lcsponcent by

an order deted 17.11.1987.

3. The applicant states in his gpplication that the
Cate of birth as entered@ in the service record is not
conclu51ve, thet the entry in the service record raises

@ rebuttable presumption which the applicent has effectively
rcbutted by obtaining & decree from a Court of Law cfeclering
thot the correct dete of his birth is 28.12.1939 and not
20,1.1935 and thet on the basis of the carlier decisions

of the Central Zdministrotive Tribunel, he is entitled to
heve his date of birth corrected.

4. On behalf of the responcdents, a counter affidavit

has been filed denying thzt the applicant hacd ever made a
representation in the year 1964. It is, howéver, admitted
thet he macde a representstion on 9.4.1974, But it wes

cenied thet the said represent-otion of 1974 was & % reminder
to the earlier representations. It is stated that the
representation Cated 9.4.1974 wes considered by the Depart-
ment and that the applicant was informed thet his request
could nct be acceded to. It is further stated in regerd to
the representation deted 13.11.1984 that it wes made after

2 lapse. of 8 years. It is further statec thot the applicant
neither refe;red to his original representation of 1984

(as stated by him) nor to the representation dsted 1974

which was considered and rejected by the Department. Hence
the same was treated as a fresh representation by the
LCepartment and as the représant=tion w2s filed after a

period of two decades from the date of his joining the
Department, he wes informed that his request wes belated vide
Memo dated 2.4,1986. The applicent sent a reply cn 4.4.1986,
Even therein, he ¢id not refer to his errlier representations

of 1964 and 1974 ancd the rejection of the latter by the
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Department. The counter goes on to state that the

representation of 1984 wos mace after 24 years from his
entry intc Government service and the same wes not
consicdered in view of the instructions contained in Note~5
below F.R., 56,

5. We have heard the learned counsel fer the
applicant and Shri G. Parameshwara Reoo epresenting Shri

P. Ramakrishna Raju, Senior Standing Counsel for the

Central Government for respondénts. The applicent relies

on the cdecision of the Central Administrative Tribunal,
Principel Bench in ATR 1987(2) CAT 506 (R.R.Yadav vs. Union
of India and Ors.) whorein it was held that the entry in the
service recerd not being conclusive and although 1t may
raise a strong presumption of correctness because it stood
uncisputed fer over 30 years, still it reises only a
rebuttal presumpticn. In the said cese, the Gecision of

the Princip~l Bench in #IR 1987(1) CAT (PB) 414 (Hiralel vs.
Union of India) in regerd to applicability of five year
beriod of limitation prescribed for the first time under
5.0.N0.3997 dated 15-12-1979 (Note-5 below F.R.56) to the

Government servents who entered service before 15,12.1979

was upheld., It is contenced by the lecarned counsel for the
applicantvphat once there wes a decree of a Court allowing
cecrrection of date of birth in the University records,

it is the bounden cuty of the Department to have ccnsidered
this decree/judgment of‘ the Court »nd ordered correction
of hisdate of birth in the serwvice record. If the Dept.
wants to disagree from the Cecision of the Court, it coulc
have done so only by giving specific reasons therefor.

The Dep;rﬁment cannot reject or ignere the decree
arbit?arily. It is reiterated thet the provisions of

Note45)below BE.R.56 would not apply.

6. Ldmittedly, in this cese Note (5) below F.R.56
would not apply. But the facts brought cut in the applicat-
ion disclose lack of bona fides on the port of thé applicant.
The counter denies that the applicent hod ever made a
representation in 1964. The zpplicant made a representation
in 1974 which wes rejected in the year 1976. The applicant
accepted this decision of the Department zné kept quiet
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acquiescing in the order thet his date of birth does not
merit consideration. Thereafter, he once agnin macde a
representetion in 1984, This wes annexed as EX.A-6 to

the application. In this repreosentetion, he made no
mention whaotsoever about his earlier having been mace

a representoticn and it hoving been rejected. He made the
Department believe that this is & frosh oné initisl
¢pplicetion having been macde for the first time. Again

vhen the Department asked him on 2.4.1986 to state the
reasons why he remained silent about the change of his

dote of birth 211 these years, he replied on 4.4,1986

that it did not strike him immediestely thet his service
records alscgshould belchanged after the decree has been
passed by the Court., He gave cert~in other reesons also,
the main reason being thet the papers had been held up with
the lawyer and he could locete them only in the year 1984,
Thus the applicant hs@ suppressed to Government the fact
that his applicetion was rejected earlier and thereafter
obtained the order deted 17.11.1987 whereby the Depertment
stated that 1t could not accede to his request for correcticn
of his date of birth con the grouné of delsy as being berred
by Notc«5)below F.R. 56, '“hatever be the wrong reason

given by the Department, the foct remains that the applicant
had received o rejecticn es leng ago as in 1976 in regard to
his plea‘for correction of his date of birth. He acquiesced
in the s7icd proceedings for eight long years ané never

mace any representrticn thereafter till 1984. It is not

es theugh the final orcders mxm were passed in 1987 on his
representation of 1984 was on reconsidcration or review of
the earlier orcer of rejection passed in 1970 besed on a
prcper representetion mede by the applicant disclesing all
relevant material a2n® fects. The representaticon made in

1984 is cne made cleerly suppressing moterial particulars
Anc as @ result of which suppressicn, he had induced the
responcents t¢ pass an order as though the application of
1984 wes an applicsticn made fer the first time. The
application is compbtely lacking in bona fides: and as

Contd....p.6.
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tho applicant ha¢ by suppressicn of matcriml cbteined

-6 -

#n créer from the respondents, it woule ko wholly
unnecessary to go inte the legality or vrlidity cf the )
s#id impugned order. The applicsticn is accordingly
Cismissed. Thers will be nc order as to cests,

S /-
( G. VENKAT RAQ )
DEPUTY REGISTRER (JUDL.)
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To

1. The Eccretary (Union of India) Central Board of
Excise and Customs, New Delhi - 110 001.

2. The Collectecr of Customs, Custom House, Madras-600 001.

3. The Adcl. Collector of Customs, Customs Hcuse,
Vizag - 530 035.

4. One C.C. to Mr, C.Suryanarayana, iévocate
1-2-593/54, Srinilayam, Srisri Marg, Gagan Mahal,
Hycderabad - 500 029.

5. One C.C. to Mr .F.RRRam Rama Krishna Raju, Sr.cGsc,
Hyderabads

6. The Deputy Registrar, Central Administrative Tribunel,
Madras Bench, Tamil Nodu Text Book Society Building,
CPI Compound, Nungambalkam, Macras - €00 006.

7. The Deputy Registrar, Central seministretive Tribunal,
Calcutts Bench, CGO Complex, 234/4-13C Bose Rcacd,
Nizam Falace, Calcutta - 720 020.

8. The Deputy Registrar, Central Zéministretive Tribunal,
Bembey Bench, CGO Complex, (CED), 1st Flocr, New
Bombay - 400 614.

9. The Deputy Registrar, Central Administrative Tribunal,
Al%ahabaﬁ Bench, 23-4, Thorn Hill Road, Ellehabad-211 001.

10.The¥ﬁegistrar, Centrel 7¢ministrotive Tribunal,
Chandigerh Bench, SCO Nc.102-103, Scctor-34, Chandigarh,

11.The Deputy Registrsr, Central Alministrative Tribunal,
Bengalore Bench, Commercial Complex (BDA), Inciraneger,
Bangelore - 560 230,

12.The Deputy Registrar, Central Administretive Tribuncl,
Bawchati Bench, Rajgerh Roee, Off.Shillong Road,
Gawaheti - 781 005.

13. The Deputy Registrar, Centrel Zfministrative TBibunal,
Ernakulem Bench, Kandamkulathil Towers, 5th & 6th
Floors, Opp. Meharaja College, M.G.Rcad, Ernakuleom,
Cechin- 682 001. '
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