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0.A.887/93 Dt.of Judgement: 94

JUDGLMENT

As per Hon'ble Shri A.V.Haridasan,Member (Judl.) X
IThe applicant joined the serviceslon Scuth
Esstern Railway on 10,04.1952. While working as Driver,
in running caére, he was promoted &s Power Controller
on 25.12.1972. He was further promoted as Jgnior Fuel

Senior
Inspector and as/Fuel Inspegtor and was regularised as

Senior Loco Inspector with effect from 01.04,1984. He

retired from service on superannuation on 31.03.1990)

While working as Senior Locp Inspector in tﬁe scale of
RS.840-1040(A.8) which is corresponding to Rs.2375-3500 (RPS)
T%e basic pension of the applicant was fixeg at Rs.1665/~
per month. But the element of running zllowance wass not
taken into cénsideration in fixing his pension as he was

then a Loco Inspector. As the running staff were getting

running allowance, there would be a steep fall in the total

emoluments xixkmmk when the officials in the running cadre

e
ZEe drafted for working as Loco supervisors. Therefore,

b T e et e

there was difficulty in drafting staff in the running cadre
to work as Loco supervisors. This prokblem engaged the

Al v s nahic
ri res’since 1936 onwards and

attention of the Railway
was discussed by the Naticnal Feéfation of Indian Railwsy Men
and All India Railway Mens Fedration in the Gepartmental
council meeting (JCM} on 19/20 December,198%9. As a result
of the ®Exizkx éeliberatiOngg%:the matter and on the basis of
the report of the JCM, the Railway Board iséued a Circular
Sated 25'11f92 bearing No.(Ei-P&A II/83/R5-10, According
tq para 5.5 of the said Circular, for the purpose‘of

|

pensionary benefits, the basic pay in the cise of loco

inspectors would include with effect from 1.1.1993 an add-on
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element of 30% of basi% vay. Since the applicant

fetiredion 31.03.199b, his pensicon was fixed on the

basis of the ® rules t#en in existence and therefore,

he did %ot get the ben?fit of ‘add-on'element of

30% of basic pay which |was conferred on the Loco ‘

Inspectors drafted ffoé runring cadre. Coming to know

of the Railway Board,'qircular, the applicant made

a representation on 1541.1993 praying that his pension

may be re-fixed with efifect from 1.1.1993, taking into

account ?he element of ;unning allowance, viz.,30% of

the basicrpay in his sc%le of Rs.2375-3500/-. The

third reépondent on the!ground that the applicant retired

'frcm railway service cnl31,32.1996, much prior to 1.1.1993

on which date the’Railwéy Board circular took effect,

rejected the claim of t%e applicant for re-fixaticn of his

pensicn giving the beneﬂit of 'add-cn' element of running

allowance, Aggrievéd by the above &nd challenging the vires
: |

cf the Railway Board Cirﬁular dated 25.11.92, to the extent

it was gi%en effect cnly:with effect from 1.1.1993 and rnot

retrdspecéively in the c%se of all leco inspectors who

were drafted from rurring cadre and retired pricr to

1.1.1993,  the applicaﬁt éas filed this applicaticn under

Secticn 19 of the Admjri%trative Tribuna}s Act, for a

dirsction to the respﬁnd%nts to extend the benefits of

Railway Boérd Circular d:lted 25.11.92 to the applicant

cdeclaring the conditicn i; the abcve said circular,

that it would come intc f%rce on 1.1.93 as arbitrary,

irraticnal and discfimina?ory. The arplicant has suggested

in the applicaticn that fixiﬁg up a cut cff date

¥wizrxy viz., 1.1.19¢3 for{the purpcse of granting the

benefit of adding 20% of kasic pay in the case of loco-

inspectors, for the purrode of calculation of pension is

unreasoconable and viclative of Art.14 3nd 16 of the Consti-— »
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tution as it discriminates in a hostile manner the

pénsioners who retired pricr to 1,1,1993,

2. The respcndents have filed & detailed reply

statement., The materisal contentions asre as follows:

i) . The Railway Boerd Circular deted 25.11.92 (Annexure
A-I) was issued after due deliberations with the
re-cognised unions at the Naticnal level as a
measure cf improvement of the system of drafting
running staff for supefvisory duties, The scheme
was to take effect Zrom 01.01.1993 and therefore,
would not apply to employees like the spplicant who

retired prior tc that date.
~=—s o ans auuve Rallway Boerd Clircular is not A one which

confers any benefit to pensioners in general, but
contains a complete scheme in itself to provide for

selection and abnointment ~& -
supervisory posts, fixing their pay and also the method

of fixing their pension of those who opted to accent
posting as Supervisory staff, the contention of the
applicant that that he has been discriminated against
in not extending the benefit of the scheme to him

is baseless because, the applicant had retired way-
back on 31,03.1990 when the scheme had not been

even contemplated.

3. The applicant bas filed a rejoinder in which he has

re-itterated the contenticns raised by him in the OA.

4, We have perused the pleadings and have also heard
at length the arguments of Shri P.Vijayakumar =mm# learned
counsel for the applicant and Shri NR Devraj, Stending

Counsel for the respondents,

ey
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5. The fact that the app'icant while working as a

Driver was promnoted as Power Ccntreoller on 25,12,19772

and after securing certain promotions finally retired

as a confirmed Loce Inspector cn 31.03.18%0 are not in
dispute. The applicant also does not dispute the fact that
the Railway Board Circular dated 25.11.92 is

prospective in operation. Shri;,PB:Y;jayékum%r, counsel

for the applicent invited cur attention tc paragraph
Railway Board
5.5. of the/Circular dated 25.11.92 which reads as follows:
"For the purpose of pensicnary bene its, the basic
pay shall alsc include with effect from 1.1,1993
an add-on element cof 30% of basic pay in the case
of Loco Inspectors. If a Loco Inspector retires
before completing a period of 10 months under this
scheme, he shall be permitted the benefit of
add-on element to basic pay on a pro-rata basis

2t -~ == +ha g actugl perio rv u d
the scheme. The benerlt og duugvgfwfﬁ._i?e naer

basic pay shall not be admissible for any purpose
other than computation of rensionary benefits.®

He argued that, had the applicant retired on 1.1.1993, he
would xmx have got the benefit of fixation of gmy pensicn

with an add-cn element of 30% %x ®» of his basic pay for

the purpbse of commutztion of pension. He therefore,
argued that if the Railway Board, in its circular had not
stated in the above said paragraph w.e.f."1.1.1993"%

the applicant would have got the benefit; By putting the
cut off date as 1.1.1993 which has no reascnable nexus

the applicant has been discriminated against in a hostile
manner and that, therefore, following the dictum of the
ruling of the Supreme Court in DS Nakara Vs Union of India
reported in AIR 1983 SC 130, the cut of date of 1.1.1993
for the purpeose cofextending the benefit of add-on element
cf 30% of basic pay for the purpose of commutaztion of
pension in the cese of Loco Supervisors has to be declared

illegal end ultra-vires and the respondents have tc be

+eeb



directed to give the applicant the benefit of re-fixation
of his pension adding the 30% of basic pay for the purpose

of commutation of his pension with consecuential benefits.

L
NES i
6. Shri NR Devraj, learned counsel for the ap é///;/
argued thet the Railway Bozrd Circular deoted 25.11.92
‘ and not

is not & general circular,xBxx was/issued conferring
any benefits cn the pensicners, but is s circular which
contains a scheme for drafting of 1oco-1nspectoru, power
controllers and crew coéntrollers, etc., from the running
staff which was tc take effect only on 1.1.1993 and there

is ro merit in the argument of the learned counsel for the

applicant that the cut off date is arbitrary or irrational.

7. At the first fl§5h, the arguments of the learned
counsel for the applicant Shri BB Vijayakumar are tempting
because, if a cut off date is fixec without @ny basis for
extension of benefit of liberalissticn of rension without
aﬁy nexus to the objecty sought to be achleved the
differentiastion of pensfoners betw@en thcse who retired
prior to 1,1.1993 ard those who r tired affer 1.1.1993
would appear tc beﬁ iscriminatory one. But, a peFusal
of the =k scheme contained in the Béid Railway Board
Circular dated 25.11.92 would make it clear +hat this argu-
ment advanced on behalf cf ttre applicent has no force at
all. The first Paragraprh of the said Railway Boasrd
Circular &ated 25.11.1992 which sets cuz the objective and
reascn for issue cf the circular containinq the scheme
xgixkrx reads as follows:

"Sub: Filling up the posts of Loco Runﬁing Supervisors

The problem of filling up the posts of Loco Running
Supervisors on account of drop in emoiuments or running
staff on coming over as Loco Running Supervisors has
been engaging attention of Railway Beoard for quite some

time. This iscue was raiszed by the recognised Labour

Laﬁ‘
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fedrations, viz., MHaticnal Fedration cf

Indian Railway men and All India Railway men's
fedraticon in the Departmental Council meeting

on 19th/20thDecember, 1989 alsco. Conseduent upcn

the second report of the Committee of the
Departmental Ccuncil (JCM) cet up to consider the
issue, the Min. of Rallways have takeﬁ the following
decisioné in consultation with the recognised

Labour Federations, viz., KFIR and AIRF.

?. The decisions communicated herein take effect

from 1st January, 1993.

3. XX X bio e XX
XX XX XX KK
xX oK XX X
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The remaining paragraphsg of the circular deal with the

- - - et e e e Pk vy AT Y ar anA Pruver

Contreller, etc., from the Loco running staff, the duties
and responsibilities to be performed by xRE such staff,

the method of selection to subh posts, the medical standards
reguired for these posts, pay fixation on such drafting,
provisions for option tp a@itpt the scheme, etc. The scheme
also contains paragraph 5.5. which is referred in the
earlier part cf this Judgement which provides for adding
30% of the basic pay as an add-on element for the purpose
of commutation of pensionery benefits to running staff

who opt to comeéggeihe supervisory cadre, w.e.f. 1,1.1993,
This shows that a scheme for drafting loco supervisors

and inspecto;s frem o running cedre providing certain
conditions and offering ce:gain additional benefits &aH

;anqﬂthe schémeﬁfomes inlto effect for the first time
T S , A ST - L.

ot e
P S

with effect from 1.1.1993. jéhiy{jjthose who 6pt under

the scheme wculd be governed by the provisions of the

shcme contained in the circulsr. This circular was issued
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after due deliberations with a view to obviate

the difficulties in drafting running staff as loco-

supervisors:and loco inspectors. Such a wide organisaticn

as the Rail@ays,have to introduce several schemes for

improving the efficienty of the staff, as also, for

updating the administation. Such & scheme foT=eof would

apply to the persons who would be in service on the date

on which the scheme is introduced. If some benefit is given

under the s&heme that wculd accrue only to whose who are in

service andiwho épted for it and not for all the employees

who had loné back prior tc the introducticn ¢f the scheme

served the railways and retired. The reliasnce placed

by the learned counsel for the applicant on DS Nakara's case

Sec., to Govt.

as also »w TS Thiruvengadam Vs4:;::j of India reported

in 1993(3) SLJ 41 is mis-conceived and mis-placed because,
v Anfhoy s @ A fovo

in these cages, the pensioners as a classﬁyere discriminated

against cn the basis of a cut off date. 1In this case such

a question does not arise.. As stated earlier, the Railway

Board circular datéd 25.11.92 is not a schéme for liberaliss-

tion of pensicn or for conferring any additional benefits

to retireesr It actually contairs a scheme for improvement

in the conﬁitiOns of existing running staff drafted for

manning supérvisory posts which was to take effect with

effect fromi1.1.1993. 'It is true that as a part of the scheme

it was deciéed that such of the running staff who are drafted

to man the ?upervisory posts wculd get the benefit of

an add-on eiement cf 30% of the basic pay,for commutation of

pensicn. This though wceuld afford an additicnal benefit

to the runnipg staff drafted tc man supervisory posts

in commutation of their pension when they retire, cannot

be considered as a scheme for improvenent in the pension of

the pensioners in general. Therefore, the‘argumagt based
ey

on the dictum in Nakara's case 1oose£it§ importancey whéH the

Railway Board Circular .deciding to implemen{j a scheme ._."-'.
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it is necessaryﬁﬁ/date should ke fixed for such scheme
to take effect. The Rail@ay Beard has fixed a future
date namely 1.1.1993 when it issued a circular. We do

not fidn any discriminatidén or viclation of Art.14

and 16 in the matter.

8. In the light of what is stated in the fore-going

paragraphs, we find that there i nc merit in this
frrmd—

application; therefore, we dismiss this application

|

leaving the parties to bear their own costs.
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