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I THE CENTRALSADMINISTRATIVE TRIBUKAL: HYDERKBAD:BEﬁCH:
B AT HYDERABAD :

0.A.NO. 798793 = DATE OF JUDGMENT: 1.3,94
"BETWEEN:
M.Saraswathi Prasad _ " .. Applicant

AND

The Deputy Commissioner of

Income Tax, Vijayawada kange,

Central Revenues Buildings,

Bandar Road, Vijayawada,

Krishna District, ' ..uReSpondent.

APPEARANCE :

" COUNSEL FOR THE AFPLICANT.(s): Mr.G,V,R.S,Vara Prasad
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OA 798/93

JUDGEMEMNT

I AS PER SHRI V..NEELADRI RAO, VICE-CHAIRMAN [

Heard shri G.V.R.S. Varaprasada Rao,
"learned counsel for the applicant 2nd also
Shri N.R. Devaraj, learned standing counsel

for the resvondents.
2. The applicant joinred service in the Income

Tax Department as L.D.C. on 26.8.81. A case

was registered against the applicant and some
others for the offefice under Section 411 of I.P.C.
The applicant was suspended from service with
effect from 29.9.82 as per order dated 4.10,82.
He was acquittea.for the said offence or 2.92.85
vide order dated 2.9.85 in CC No. 233/82 on the
file of 4th Addilitional Judicial First Class
Magistrate, Vijayawada. . The criminal appeal

No. 83/1986 was dismissed on 4.2.86. Under Rule 5
of Temporary Service Rules, the applicant was
removed from service by order dated 17.3.86.

The said order was set aside or 17.9.91 by thi§
Tribunal irn OA 289/90. The applicant was reim-
stated as per order dated 22,.6.93 and he joined
dut§ on 30.6.93.

3. The-applicant'was suspended on 5.7.93
pending initiation of departmental proceedings
on the basis of the same allegations for which
the applicant was acquitted in CC 232/82 by the °
4th Additional Judicial Magistrate First Class,

Vijayawada. This QA was filed pfaying for
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declaration that ﬁhe sake réspondent is not compe-
tent to initiate depaftmemtal proceedings against
the applicant under CCS CCA Rules on the same
allegations/charges on which the criminal proceedings
ended in acqﬁittal on merits and for further
declaratiou that the impugned order oﬁasuspension
dated 2.7.93 is illegal, arbitrary and contrary

to the rules and for treating the period of sus-
pension of the applicant from 5.7.93 till reinT

statement as on duty for all purposes.

4, . By Interim order dated 26.7.93, the
order of suspension dated 2.7.93 was set aside;
Bf the saﬁe o;der the raspondents are restrained
from issuing a charge memo. until further orders
in this OA.
5 The applicant waé prosecuted along with
some others under Sgctiom 411 of I.P.C. as per
CC No. 233/82 om the file of 4th Additional
Judicial Magistrate First Class, Vijayawada,
énghe basis of the allegations that he along
with others was found in posseséion of stolen
property. The alleged stolen property does not
belong to the respondent's office. Thus it is
a case of prosecution for fhe allegations unconnected
with the duties of the applicant. As per Rule 3
of CCS Conduct Rules, 1964, the acE orrssiconduct
of the Government servant may amount to mis-conduct,
if the act or conduct of the Government servant
makes it unsafe for the employer to retain him
in the éerviee or if the act or conduct of the
éovernment servant is such that the employer
cannot rely on the faithfuiﬁpss of his employee .
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Hence it is stated for the respondents that

if it is established that the applicant was
found in possession of stolen propeft%:even
though it is not the property of the respondenﬁ,
it is unsafe for the respondenf_;o retain the
applicant in service énd the réspondent cannot
rzé} on the faithfulness of the applicant and
hence even though the alleged conduct is un-
connected with the official duties of the appli-
cant, still i#is a case of mis-conduct coming
under Ruie 3 of the Central Civil Services
Conduct Rules and as such, the respondent can
initiate diéciplinary éction against the

applicant for the alleged possession of stolen

property.

é. But the leérned counse; for the applicant
submitted that the judgement in CC 233/82 discloses
that it is‘a case of acquittal of the applicant
on merits and hgnce on the basis of the same
alleéations,~the respondent cannot initiate
‘ disciplinéry action. 1In support of the s;id
contention, ATR 1988 (1) CAT 102 Judgement'of thég
Bench_ahd 1991 (1) SLJ 458 Judgement of Cuttack

Bench are replied upon.

7. = It was held by the Supreme Court in 1984 sC
626 that thé Aﬂuestion* whether ér not the Depart-
mental enquiry pending against th? employee involved
'in the criminal caée should be continued even

éfter his acquittal in criminal caseé is a matter’

to be decided by the Department'after‘ponsidering
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the nature of the judgement given by the Criminal
court, Normally where the applicant is acquitted
honourably and completely exonerated of the |
charges, it is not expedient to continue a Depart-
mental enquiry on the very same charges or grounds
or offences. %%gg%ii#E}HOWever, merely because

the accused is acguitted, the power of the authqrity
concerned to continue the Depaftmental enguiry

is not taken away.fwheﬁhit i::fhc discretion of

the concerned authority to decide whether disci-~
plinary proceedings should be initiated against

the empioyee in such cases. It isrthus manifest ’
that if the disciplimary authority intends to
inftiate or continue the departmental enquiry

after the accused is acquittea in the criminal

case on the basis of the very allegations in regard
to which the departmental enquiry was already
initiated or contemplated, it is necessary for

the disciplimary authority to look into the judge-
ment of the Criminal Court and the findings given
therein before £aking a decision to continue or
initiate the departmental .enguiry és the case may ke,
As the charge memo. is not yet given in this case,
it is not known, as to who wouléd be cited as
witnesgaand what documents are going to.be relied
upon. Further it is evident from&he‘deéisioﬁ

of the Supreme Céurt that it is for the disciplinary
authority to decide as to whether it isi&ase for
continuation or the initiation of the departmental
enquiry as the case may bgfthough such decision

is subject to judicial review) 4%;}5 not just | r

and proper for the court/Tribunal to consider even
M |
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before a decision is taken by the disciplinary
.authority/tQFée%@;mine as_tb whether there is
justification for continuation/initiation of
departméntal enquify. In view of the Interim
order of this Bench; the respondent has-ﬁot

vet issued any charge memo.

8. The a{legations referred to by the Res-
pondents constitute a mis-conduct as referred to
under Rule 3 of the CCS Conduct Rules and if
such mis-COnduct is established, proper punish-

ment can be awarded. But whether it is expedient
to initiate enquiry after the acquittzl of the
applicant in CC No. 233/82 by the 4th Additionali
Magistrate, Vijayawada is a matter for the decisiaﬁ
of the reépondentg. The respondent§-hi¥€.t0

decide by keeping in view the judgement of the
Supreme Court in 1984 SC 626 and after pfﬁégéigggi
the decision in 233/82 of 4th Additicnal Judicial
Magistrate First Class, Vijayawadalta=c0ﬂsiﬁér
whether it is expediént to initiate enquiry in
regard to the very allegations which were considered
in the above CC. As already observed, it is
subject to judicial review and hence it is open

to the applicant‘if 50 adviséd to move this Tribunal,
if charge memo. is going to be issued in regard

to the same allegatioms17 We held as per the’

order dated 26.7.93 that there was no justifiea-
tion for suspending the applicanmt as per letter
dated 2,7.93 and accordingly it was set aside .
Heﬁce that period ;f suspensior should be

treated as on duty and the applicant should be

paid salary and other allowances for the said
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period and the subsistence allowance already .
paid can be adjusted towards the salary?ﬁjégﬁgggyb
made 4t clear -thus- that this order of treating

the suspensiﬁn pefiod as on duty canrnot be held

as a finding to the effect that there are no
grounds for initiation of disciplinary proceedings

‘and it is a matter for the decision of the res-

- pondentsy as already observed.j\\

9. The OA is ordered accordingly. No costs.

. \

M A
(V. NEELADRI RAO) 3

Vice-Chairman .
>

Dated the 1st March, 1994
Open court dictation

: , e ios
NS Deputy Registrar(J)cC
The_ Deputy Commissioner of Income Tax,
vi jayawada Range, Central Revenues Buildings,
Bandar Road, vijayawada, Krishna Dist.
One- copy to Mr.G.v.R.S.Varh_Prasqd,rAdvocate,'CAT.Hyd.
One copy to Mr.,N.R.,Devraj, Sr.CGSC.CAT.Hyd.
One copy to Library, CAT.Hyd.
One spare copy.
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