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	Respondents:: ShriN.R.DeVaraJ, Sc for Rip 

CORAM: 

Hontble Shri justice V.Neeladri Rao : Vice-Chairman 

)lon'ble Shri1 A.B.Gorthi : Member(A) 

I 	Judgement 

X As per Honrble Shri A.B.Gorthi : Member(A) .1 

Applic4t No.1 is a Grade II Telugu Pandit and the 

other 8 Applicants are Asst. Teachers in the Railway Schob 

under the Diti. Rly. Manager, s.C.Rly., vijaywada •_..eY a 

fully qualiffed for the posts held by them for whicfr they 

were recruitr through Employment Exchange and after due 

selection. they having served in their schools satis-

factorily for considerable periods of time, though in the 
capacity of iubstithtt Teachers, feel aggrieved by the 

Respondents' acti0t in the recruitment of Asst. Teachers 
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consequently. the Rly. Recruitment Board initiated actit to 

carry out recruitment of Teachers to fill up the vacancies 

notified by the Divisions. It would thus be apparent that 

prior to the present notification, the concerned Divisions 

of the S.C.Rly. were free to recruit Teachers or to regularise 

substitute Teachers after due screening. Accordingly the 

Respondents contend that with the introduction of recruitment 

through Rly. Recruitment Board1  the Applicants cannot insist 

that the Railway Administration should continue to follow 

the old (and now abandoned) system of regularisation after 

conducting due screening. It is further contended on behalf of 

the Respondents that the Applicants, if they desire to be 

regularised, should apply to the Rly. Recruitment Board and 

compete with fresh candidates. 

7. The foremost contention raised by Shri K.Viswanadham, 

learned counsel for the Applicants is that the Applicants who are 

fully qualified and who satisfactorily served as Asst. Teachers 

for considerably long periods cannot be denied the opportunity 

of at least being considered for regular absorption merely 

on the ground that they were engaged initially as only 

substitute Teachers. In support of his contention, he has placed 
following portion of the 

heavy reliance on thejudgement in the case of Jacob M.Puthu- 

parambil Vs. Kerala Water Authority X AIR 1990(2) SC 2228 X 

"The appointments made under Rule 9(a) (i) were intended 
to be invoked to serve emergent situations which could not brook 
delay. Such appointments were intended to be stop-gap temporary 
appointments to serve the stated pirpose and not long term ones. 
The rule was not intended to fill a large number of posts in the 
service but only those which could hot be kept vacant till 
regular appointments were made in accordance with rules. But 
once the appointments continued for long, the services had to be 
regularised if the incumbent possessed the requisite qualifica-
tions as was done by sub-rule (e). Eqiployees who have been 
working on the establishment since long, and who possess the 
requisite qualifications for the job as obtaining on the date of 
their employment must be allowed to continue on their jobs and 
their services should be regularised. It is unfair and unreason 
able to remove people who have been rendering service since 
sometime as such removal has serious consequences. The family 
of the employee which has settled  down and acconmiodated its need 
to the emolumepts received by the bread winnder will face 
economic ruination if the job is suddenly taken away. Besides, 
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should firaM consider them for regularisation before 

attempting t I o fill up the vacancies through fresh recruit-

ment. 

5. The Respondents have refuted the claim of the Applicant 

on several grounds. It is stated that as the Railway 

Administratin found it difficult to manage the recruitment 

of the teaching staff, the task has been assigned to the 

Rly. Recruitient  Board. Accordingly indents were placed 

on 16.9.92 for filling up the posts of Teachers in the 

Vijaywada Div1ision. It was to meet this demand that the 

Rly. Recruitment Board (Respondent No.3) issued W tress 

notification in February, 1993 with a view to recruit 

Asst. Teachers on a regular basis. In response to the 

notification.leven some of the substitute Teachers also 

applied. ThejgesPotLdents thus contend that there is nothing 

preventing the Applicants to seek regular appointment 

through Railway Service Cotrission. The Applicants being 

merely substitute Teachers, they have no right to claim 

-their automattc absorption, and this condition was made knoi 

to them at th4 time of their initial appointment. 

6. We have Sard learned counsel for both the parties. 

It may be usefil to narrate here the pattern of recruitment 

to the posts of Teachers that was being followed by the 

Respondents. initially the Railway Service Commission 

was entrusted with the task of recruitment of Teachers, 

but the said responsibility was decentralised sometime 

in 1976, leavig it to the Zones and Divisions.tO conduct 

the recruitment Later, in 1991, it was felt that 

Divisions werefacthg some difficulties in processing the 

large number off applications and making recruitment locally 

It was then ae,ided that henceforth recruitment of Teachers 

would be conduàted by the Rly. Recruitment Board. 

. . . . . 4 

'V 
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it would be hard and harsh to deny them the confirmat'n 
in the respective posts on the ground that they lack the 
prescribed educational qualifications. 

in our view, three 
years' experience, ignoring artificial break in service for 
short period/periods created by the respondent, in the 
circumstances, would be sufficient for confirmation. If 
there is a gap of more than three months between the period 
of termination and re_appointment that period may be excluded 
in the computation of the three years period, since the 
petitioners before us satisfy the requirement of three years' 
service as calculated above, we direct that 40 of the senior-
most workmen should be regularised with immediate effect and 
the remaining 112 petitioners should be regularised in a phased 
manner, before April 1, 1991 and promoted to the next higher 
post according to the standing orders." 

10. Another case, which has direct reference to the case of 

the Applicants is that of All Manipur Regular Posts vacancies 

Substitute Teachers' Association Vs. State of Manix1r 

1 1991 supp(2)SCC 643 X. In that case, the substitute/ad hoc 

teachers were retained in service for several years but the 

Government, instead of regularising their services took steps therein 

for direct recruitment. Some of the directions givenLby the 

Hon'ble supreme Court are extracted below:- 

All substituted/ad hoc teachers who have pit in five years 
of service or more as on October 1, 1990 shall be regularised 
without any DPC. This regularisation would be subject to their 
possessing the required qualifications at the time of their 
initial appointment. 

The substituted/ad hoc teachers who have rendered less than 
five years of service as on October 1. 1990 shall be allowed to 
appear before the DPC for selection. The DPC shall be constitu-
ted exclusively for them within three months from today. Those 
who are selected by the DEC shall be regularised immediately 
thereafter. 

Twenty-three substituted/ad hoc teachers who have been 
already selected by the DEC shall be regularly appointed forth-
with retaining their present seniority. 

All the substituted/ad hoc teachers who are in service 
as on today shall be allowed to continue in service till the 
DPC declares its result of the selection. The services of thos 
who do not appear before DPC or could not be selected by the 
DPC could be terminated unless their services are required for 
further period. 

11. From the above judgements, it would be apparent that the 

tendency of the employer to engage temporary hands even on 

regular and permanent jobs, with a view to circumvent the 

protection that is usually provided to regular employees, has 

come in for adverse criticism. The state's obligations 

I,  

- 6 - 

9 
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the precious period of early life devoted in the service of 
the establishment will be wholly wasted and the incumbent 
may be renderedI'age barred' for securing a job elsewhere. 
It is indeed unfair to use him, generate hope and a feeling 
of security in i{im, attune his family to live within his 
earnings and th4n suddenly to throw him out of job. Such 
behaviour would be an affront to the concept of job security 
and would run counter to the constitutional philosophy, 
particularly th concept of right to work in Art.41 of the 
Constitution." 

In the i' 

Railway Board 

make it clea 

case also, the instructions issued by the 
term 

with the definition of theL'substitutes', 

'substitutes' are the persons engaged 

in the Indian Railway Establishment on regular scales of 

pay and allowan applicable to posts falling vacant because of 

absence on leave1 or otherwise of permanent or temporary 

Railway servants and which cannot be kept vacant. Though the 

initial engagement of the Applicants was only as a temporary, 

stop-gap arrangenent, admittedly they continued to work for 

long periods, th4igh with breaks during sumer vacations. 

Accordingly the plea on behalf of the Applicants is that 

on the lines of the salutary observations of the Hon'ble 

Supreme Court in the Kerala water Authority case (supra), 

they are entitledto be regularised as Asst. Teachers in the 

existing vacancies. 

It has been further urged by the Applicants' counsel 

that the Respondents are not justified in discarding experienceC 

and dedicated teadhers in preference to raw recruits. In 

support of this pl1ea, reliance has been placed on Bhagwati 

Prasad Vs. Delhi S1tate Mineral Development corporation 

( AIR 1990 SC 371 ). Relevant portion of the judgernent is 

quoted below:- 

"The indispitable facts are that the petitioners were. 
appointed between .he period 1983 and 1986 and ever since, 
they have been working and. have gained sufficient experience 
in the actual discharge of duties attached to the posts held 
by them. Practical experience would always aid the person to 
effectively dischakge the duties and is a sure guide to assess 
the suitability. The initial minimum educational qualification 
prescribed for thejdifferent posts us undoubtedly a factor to bc: 
reckoned with, but it is so at the time of the initial entry mt 
service. Once the Iappointments were made as daily rated worken 
and they were alloted  to work for a considerable length of time, 

& 
xv 



I14. It is well settled that the executive must ha'4 a fr

hand to formulate a policy or change it or even re-change, 

all in the exigencies of administration, so long the policy 

is neither arbitrary nor discriminatory as would offend 

Articles 14 and 16 of the Constitution, the same is not to be 

interfered with. Moreover, an ad hoc or temporary employee 

must make room for a regularly selected candidate. However, 

these basic aspects need to be seen in the light of the facts 

peculiar to each case and the broad guidelines spelt out 

by the Supreme Court. 

15. Admittedly substitute teachers are meant to be engaged 

only against short term vacancies as a stop-gap measure. 

It is however clear that for a fairly long period, the Railway 

leEt it to the Zonal and Divisional Managers to recruit 

teachers to the various Railway Schools and consequentially 

a good number of substitute teachers came to be appointed 

even against regular vacancies, as would be evident from the 

fact that such substitute teachers continued to serve for 

long periods of 3 years and even more, as is the case with the 

Applicants. At the time when the substitute teachers were 

engaged, it was done in accordance with the extant policy. 

The said policy envisaged periodical screening of substitute 

teachers for regular absorption. Obviously, the concerned 

Zonal/Divisional Managers did not take prompt action to screen 

all the substitute teachers but allowed them to continue 

as such. In this context, we refer to the various instruc-

tions issued by the Railway Board on the subject of substi-

tutes. These instructions have been summarised and compiled 

in the Master Circular No.20/91, relevant extracts from which 

are reproduced below:- 

3.1(111) Appointment of substitute school teachers on ad-hoc 
basis on the Railways should normally be avoided and 
where it becomes inescapable, it should be for short 
periods and that too with the personal and prior 
approval of the General Managers. 

Adequate panel has to be maintained to fill regular 
vacancies of teachers and adequate waiting list for 
appointing substitute teachers therefrom so that the 
tail end of the panel can be treated as a waiting 
list for the purpose. Therefore, there should be no 



ZU 

under Part IV lof the Constitution have therefore often been 

referred to ag the individual's rights and,as has been 	H 
observed in the case of Daily rated casual Labour employed 	H 
under P&T DePa(rtment through Bharatiya Dak Tar Mazdoor Manch H 

Vs. Union of Ibdia (1988) 1 scc 122, "of those rights the 

qutstion16f se+rity of work is of utmost importance". 

Finally,Shri Vjswanacjham contended that the Respondents 

themselves screened and regularised a number of substitute 

teachers in the past and in fact that had been the policy 

for a number of years. It is only on account of the recent 

decision that henceforth recruitment to the posts of 

Asst. Teachers would be done through the Rly. Recruitment 

Board that the Respondents are expressing their reluctance 

to absorb the pplicants against the regular vacancies and 

resorting to r@cruitment of fresh candidates. 

On behalfof the Respondents, Shri Devaraj has stated 

that the Applicants are only substitute teachers whose very 

nature of empibyment is purely temporary. with the introduc-

tion of the new policy of entrusting the task of recruitment 

to the Rly. Recruitment Board, the Respondents are justified 

in not proceeding further with the regularisation of such 

substitute teachers. If any substitute teacher desired 

regular absorpEion, he or she could as well apply and appear 

before the Rly. Recruitment Board for recruitment. Shri 

Devaraj mentioned the names of two such substitute teachers 

who had already applied to the Rly. Recruitment Board. In 

other words, the main objection of the Respondents to the plea 

of the Applicants is that in view of the changed policy of the 

Railway Administration, it is now no longer possible, much les 

proper, for the'Respondents consider the cases of the 

substitute teaqhers for regular absorption. 
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perhaps been left with no grievance. As no timely action, 	
I 

as per the extant policy/guidelines was taken and as the 

Applicants were allowed to stagnate as substitute teachers 

for fairly long periods, there can be no justification for the 

Respondents to now,&iaim that in view of the revised policy 

they can no longer consider the Applicants for regularisatiori. 

17. It is well settled that so long as public functionaries 

strictly confine themselves within the exercise of those 

duties which are confided to them by law, the courts will not 

interfere, but if they are departing from that power which was 

vested in them, the courts ought to consider them as having 

failed to act under the authority vested in them. In this 

context, we may refer to and rely upon the judgeent of the 

Supreme Court in The Comptroller &Auditor-Genraj. bf.India Vs. 

K.S.Jagannathan ( AIR 1987 SC 537 ) which has laid down, 

inter alia, the following:.. 

"There is thus no doubt that the High Courts in India 
exercising their jurisdiction under Article 226 have the power 
to issue a writ of mandamus or a writ in the nature of mandamus 
or to pass orders and give necessary directions where the 
Government or a public authority has failed to exercise or has 
wrongly exercised the discretion conferred upon it by a statute 
or a rule or a policy decision of the Government or has exer-
cised such discretion mala fide or on irrelevant considerations 
or by ignoring the relevant considerations and materials or in 
such a manner as to frustrate the object of conferring such 
discretion or the policy for implementing which such such 
discretion has been conferred. In all such cases and in any 
other fit and proper case a High Court can, in the exercise of 
its jurisdiction under ArtIcle 226, issue a writ of mandamus 
or a writ in the nature of mandamus or pass orders and give 
directions to compel the performance in a proper and lawful 
manner of the discretion conferred upon the Government or a 
public authority, and in a proper case, in order to prevent 
injustice resulting to the concerned parties, the Court may 
itself pass an order or give directions which the Government 
or the public authority should have passed or given had it 
properly and lawfully exercised its discretion." 

18. Prior to the introduction of the system of direct recruit-

ment through the Rly. Recruitment Board, the Zonal/Divisional 

Managers had the discretion, even the duty, to consider the 

fate of the substitute teachers and Initiate steps to screen 

them with a view to absorb them in the regular vacancies. 

1k 
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separate panel (waiting lists) for substitute teachers. 
in cases where due to any compelling reasons a waiting 
list is not avilable for the wait listed candidates 
is not forthcoming and the post cannot be left unfilled 
till a regular incumbent is available, the post may be 
temporarily manned by recruiting a substitute, who should 
be selected through a procedure of calling for applica-
tions locally land making a selection from out of these 
applications. I Such an arrangement should not be extended 
beyond six months within which time a regular panel for 
appointing substitute teachers should be formed; 

substitute sciool teachers may, however, be afforded 
temporary sta1s after they have put in continuous 
service of three months. Their services to be treated 
as continuous for all purposes except seniority on their 
eventual absorption against regular posts after selection. 

The confermert of temporary status after completion of 
four months continuous service in the case of substitute 
teachers mEl€ioned in pareS 4.2 and 3 above does not 
entitle them Ito automatic absorPtiofl/aPP0thu1t to 
Railway service unless they are selected in the approved 
manner for appointment or absorption to regular posts. 

service of substitutes will count for pensionarY benefits 
from the dat6 of completion of four months (3 months in 
the case of eachers) continuous service provided it is 
followed by pbsorption in regular Group 'C' (Class 
Group 'D' (class Iv) service without break. 

Substitute4 who have acquired temporary status should be 
screened by a screening committee and not by Selection 
Boards, constituted for this purpose before being 	p 

absorbed in I  regular Group 'C' (Class iii) and Group 'D' 

(Class 1w) posts. 

such al screening committee should consist of 
at least three members. one of whom should belong to 
the SC/ST communities and another to minority cotnmuni- 

ties. 

(Board's letter No.EG/I1/83/R 1 	
dt. 1.6.83). 

screening of substitutes for absorption in regular employ-i 
ment may be made by the screening committee with referenc€ 
to the vacAncies available at present and the vacancies 
likely to Arise due to normal wastage upto the end of 
next one ybar and available for absorption of Casual 
Labour. he number to be called for screening will conti-1 
nue to the.number assessed in the aforesaid manner plus 
25% thereo. In other words, the number to be kept 	

F 

in the pani?l should be the number assessed, although 
25% more ae called to cater against the absentees 
in terms f Board's letter No.E4G/I1fl9/0.i/2 dt.3.3.82) 

(Board's letter No.E,4G/II/88//1-8 at. 1.11.88RBE 
No.5O/88). 

- 	 t...4t%tie that the Railways had a clear policy 

4.3 

4.4 

4.5 

5.1 

5.5 

16. 	It is tnt's ULJVL'J'- 	 ---- 	 - 

with regard tóthe engagement as well as the subsequent 

regulariSati0t0f substitute teachers. Had the policy been 

fairly and prc46ptly followed by the concerned Divisional 

Managers in the case of the Applicants they would have 
.....lO 
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22. The Respondents shall comply with our directions 

at pan 19 ibid within a period of four months from the 

date of communication of this order. In the meantime, 

the applicants shall be allowed to continue in their posts'- 

so long as they are not replaced by the regularly selected 

candidates and so long there are vacancies existing. 

rl  
23. The application is aaJewe4 in the above terms without 

4 

any order ats to costs. 

__ 	 ffirC- 
L) 	CKrwItP TO BE TRUE COfl 

&
.. 

ourt Officer 
Ceütral Administrative Tribunal 

Kyderabad Bench 
Hvdezabad. 

Copy to:-  
1. The Divisional Railway Manager', (percnnet Branch), 

S.C.RailIJaY-, %Jijayawada, .Krishna-District. 

2 4  The Chief Personnel Officer, S.C.Railway, Securiderabad. 

The chairman, Railway Recruitment Board, Secunderabad. 

One copy to Sri. M.\J.K.Viswafladham, advocate, Advocat8 
Association, High Court Building, Hyderabad. 

One copy to Sri. N.R.Oevaraj, Sr. CGSC-, CAT, Hyd. 

One spare copy. 

One copy to Library, CAT, Hyd. 
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