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)
~ OA NO.767/93 Date of Decision: )\ ” & (497
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M. Eswara Vara Prasad’ .+ Applicant
AND

1. Union of India,
represented by its Secretary,
Ministry of Defence (Production),
New Delhi.

2. The Director General of
Ordnance Factory Board,
Calcutta,

3. The General Manager,
Ordnance Factory,
Yeddumailaram,

Medak District.

4. G. Ravindra $umar
Fitter (G)

Counsel for the Applicant: Mr. P. Venugopal

Counsel for the Respondents: Mr. V. Rajeswara Rao

The Hon'ble Sri R, Rangarajan: Member (Admn.)
]

The Hon'ble Sri B.S. Jai Parameshwar: lMember (Judl.)
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JUDGEMENT

(Per oral order of Hon'ble Sri B.S. Jai Parameshwar: Member (J)

Oh 113.12.96 the learned counsel for the parties

submitted their arguements and was adjourned to 30.12.96.

This OA was taken up for hearing on 30.12.1996,
On that day none appeared for the applicant. Applicant
also remained absent. Heard Shri V. Rajeshwar Rao, the
learned counsel for the respondenés. The learned counsel
also produced the records relating to the appointment of

the applicant as fitter (Auto).

The case of the applicant is that between 1979-86_

he worked .as a vehicle mechanic (Armoured Fighting Vehicles)

in the EME core and was boarded out by the Indian Army on

medical grounds.- Thus he claims to be an ex-service man. Ej
The EME Re-settlement Cell, Secunderabad, sponsored

the applicant's name for consideration for appointment as

Fitter-III under Respondent No.3. On 1.7.86 the respondent

No,.3 called the applicant for written and Vivavoce tests,

The applicant appeared for the tests and was issued the

attestation forms. The respondents sonaht Palimn. t7...8 02 -
Report to consider the antecedents and suitability of the
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applicant for the post.

Since there was no requirement of ex-service men

under R-3 the apﬁlicant was not given the letter of appointment

-~

till 26.5.90.

meev uppescaule SuwmlTTEd @ written representation.

R

Considering the written representation the applicant was

again direéted toiappear for intefview through letter Dt.30.5.90
(Page 14 of the Qé). The applieant appeared for the fresh
interview., On 14.9,90 vide order No.09209/aAdm./OFPM/90 the

respondents appointed the applicant as Fitter (General). Itis subs
mitted that even though he was offered the post of Fitter(Genl,)
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he was given posting of Fitter (aufo). On completion of
probation for . a period of 2 years he was promoted to the

post of skilled fitter.

On 5.11.92 the applicant submittéd his repre-
sentation fo:‘fixation of his seniority on the basis of

his first ¢all for interview Dt.23.6.1986.

On 31.5.1993 the respondents rejected his rep-

resentation Dt. 12.5.93.

It is the case of the applicant that though he
was selected:in the year 1986 the respondents failed to
give him the.letter;aLpointment and that 6 therefore the
resgﬁidents failed to fix his seniority thst between
198%&?990 3 persons namel¥'8.c. Rai, Achari and Ravindra
Kumar weré appointed against Ex-servicemen quota during
the vear 1957 that he lost his seniority because the
respondents failed to give him letter of appointment

on the basis of the interview and written tesgfheld

during 1986,

‘The applicant has in this OA prayed this Tribunal
to declare Ehe inaction on the part of the resovondents in
not fixing his seniority from the year 1986 is violative
of constitutional rights: (b} to set aside the order
Dt.31.5.93;(?age 24); anéizo direct the respondents to

fix senioridy from the year 1986 with consequential

bengfits.

—

The respondents have filed their counter affidavit
stating thet the applicant himself through his representation

Dt.26.5:90 requested them for considering his case for the

appointment to the post of fitter 'C' on et the interview

conducted on 1.7.86 that since there was a gap of nearly
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4 years £rom the date of interview they felt it necessary

to assess the suitability of the applicant before his ﬁdu%f
appointment that accordingly they directed him to appear
for.interQiew on 11.6,70 that after éégéééing the suita-
bility of applicant on 11.6.90 he was appointed to the post
of fitter (auto) that if the applicant was very parti-
cular about his selection on the basis of interview held

on 1.7.86 he should not have appeared for the interview

on 11.6.90 that even though he was interviewed for the post
of fitter (generél) on 11.6.90 on verification of the testi-
monials and certificates produced by the applicant/it =
disclosed that he was qualﬁﬁﬁngé;%,the post of Fitter(ééggﬂ
and not to the'pobt of Fitter (Gent) that,accordinglg,he

was offered th%% post of Fitter (Auto/SS) that the applicant
reported for the duties in the said post on 25.5.90 that

at that time tﬁe applicant expressed his willingness to
accept the post of Fitter (Aut?) that since the applicant
voluntarily accepted the post of Fitter (Auto.) his claim
for assigning seniority in the grade of Fitter {(Gen.) on

the basis of the interview held on 1.7.86 cannot be Jjusti-
fied thaﬁ at no time the applicant held the post of Fitter(Gen.)anwd

N

that the OA be dismissed with costs.

NO doubt the applicant wascalled for interview
on 1.7.86 He could not be issued letter of appointment
till 1990. Iﬁ is stated that at that time there was no
requirement of fitter {(Gen.) in the establishment of the
Respondent-B.: Admittedly/the applicant himself reported
for duty on 25.5.90 in the post of Fitter {(auth). It is

further stated that the applicant himself expressed his
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willingness to accept the post of Fitter (Auto). The
Respondents have produced the letter Dt.25.9.90 (Annexure
R-8) wherein tbe applicant expressed his willingness to

join in the post of fitter (Auto).

The delay caused in between interview and appo-
intment cannot enure to the benefit of the applicant. 1In
the case of K. Subrahmanyam Vs Union of India reported
in 1990 (3) SLJ (CAT) all.) Page. 469 {gxe tribunal has
distinguished ‘the difference between recruitment and
appointment., :The tribunal observed that a person might be
subjected to recruitment process by empanelling his name
by making ordér of appointment, etc. but actual appointment
takes place when the appointment order is issued. There-
fore in our hﬁmble view the applicant cannoti@lhim senjority

on the basis of the interview held on 1,7.86.

The applicant has been appointed to. the post of
Fitter (Augo) against Ex-servicemen quota. It is the
case of the abplicant ﬁhat between 1986-~-90 the respondents
appointed 3 persons against Ex-servicemen guota and that
therefore his;seniority must be fixed on the basis of inter-
view held on 1.7.86 since the respondents themselvegs failed
to issuzjlettéf of appointment. In para-5 of the counter
affidavit theirespondents submit that between 85-90 only
3 Ex—servicemén candidates were appointed to the ﬁost:ouf
Fitter (Auto)?Semi—skilled that the applicant was appointed
in the grade of Fitter (semi-skilled) on 25.9.90 and was
promoted to the next higher grade Fitter (Au%g} -skilled,
effective ffom 26.11.92. Further they stated that in
accordance wiéh the procedure followed in the Indian Ordiagnce

Service the selected candidate is appointed only after pelies

verification as to the character and antgcikdents through
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Police authorities. As per Annexure R-7 the name of the

applicant appeérs at Sl. No.22.

If the respondents felt that the posts of fitter (Genl,)
was not required during 1986, they need not have requested
EME Resettlement Cell, Secunderabad, to sponsor his name.
In that we humbly feel that the respondents unnecessarily
caused anxiety on thelmind of the applicant about his futre
career prospects. Further at least when they themselves
admit that between 1985 & 1990, 3 persons against Ex-servicemen
guota were appointed. There also we feel that the res-
pondents should have given preference to the case of the
applicant for appointment as he had been subjected to tests
and police wrification reports. We express our surprise at
the inaction on the part of the respondents which virtually

prlaced the applicant in a disadvantageous position.

- The applicant was appointed during the year 1990.
On the basis of the fresh interview conducted on 11.6.90.
He did not raise his little finger +till 1992. In the
meanvhile he was promoted to the post of Fitter (skilled).
It is only in May 1993 the applicant claimed his senio-
rity on the basis of the interview held on 1.7.86, that
means, after a lapse of three yvears. The plea of limitation

is also against the “applicant.

On perusal of the records submitted by the learned
counsel for the respondents it is disclosed that for

armaintina the avlicant -to the post of Fitter (General)
was then not available., Then the respondents offered him
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the post- é@e% of Fitter tAu%;)y However, it is stated
that though thé appliéant was interviewed during the

year 1986 the police verification report was also cleared
and he could not be offered appointment as the servicas of

Ex-servicemen were not required then.

Under these circumstances we feel that the aponli-
cant cannot claim seniority solely on the basis of interview/
tests helé on 1.7.86 even though he was not appointed, to

the post, immediately thereafter.

The applicant is not entitled to any of the reliefs

claimed in this Oa.

[V

. an
- Hence this OA is dismissed. No order/to costs.

sm/ (R. RANGARAJAN)

(B S. JAI j(ganm‘
MEMBE MEMBER (ADMN.)
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