
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, HYDERABAD BENCH 
AT HYDERAB½D. 

.. 

0.A.No.753of1993. 

(per Hon'ble Sri B.S.JAIIARAMESHWAR,MEMBER(J) 

Date: Aprilf19 1997. 
I 

Between: 

Gudise Abraham Applicant. 

 

And 

Staff Selection Commission, 
represented by its Secretbry, 
Block No.12, Lodi Road, 
New Delhi -110 003. 

The Regional Director, Staff 
Selection Commission, E.V.K. 
Sampath Buildings, 2nd floor, 
Madras -600 006. 

 

The Chief Commissioner of Income 
Tax, Andhra Pradesh, Ayakar Ehavan, 
Basheerbagh, Hyderabad. 

The Secretary, Central Board of 
Direct Taxes, North Block, 
New Delhi. 	 .. 	Respondents. 

Name of the counsel for Applicant: Sri G.V.R.S. Vera Prasad 

Name of the Counsel for Respondents:Sri V.Rajeswara Rao for 
Sri N.V.Ramana. 

CORAM: 

Hon'ble Shri R.Ranga Rajan, Member (A) 

Hon'ble Sri B.S. Jai Parameshwar, Member (i) 

JUDGMENT. 

kt 	- 
Heard Sri G.V.R.S. Vera PrasadA 

 forthe applicant 

and Mr. V.Rajeswara Rao for Sri N.V.Rarnana, the learned 

counsel for the respondents. 
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This application was filed under Section 14(1)(a) 

of the Administrative Tribunals Act, 1985 on June 304993. 

In this application the applicant has sought for 

the following reliefs: 

to declare the Memorandum No.1 7/7/91-Cl 

dated 17--6--1993 of the 1st respondent as 

highly illegal and arbitrary. and to set 

aside the same; 

to direct the respondents 1 and 2 to 

release the names of the candidates for 

appointment to the posts of Inspectors of 

Income Tax in Anhra Pradesh charge from 

S.C. category and physically handicapped 

category from out of the candidates quali-

fied in December, 1991 examination and 

to declare that in the event of applicant's 

name being released either in S.C.category 

or physically handicapped category for 

appointment, the applicant shall be 

entitled to all the consequential benafits 

like seniority etc., treating him as 

having been appointed on the day on 

which the back-log vacancy arose. 

The facts in brief are to the iollowing effect: 

(a) the applicant claims to be a person belonging 

to the Scheduled Caste community. He asserts that he is a 

physically handicapped person having deformity in his lower 

limb. 	During the year,1991, the applicant was working 
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as U.D.C., in the office of the Income Tax, Vijayawada. 

(b)In response to the Employment News No.24 

dated 30-8-1991 issued by the Respondent No.1, the 

applicant submittd his candidature for the post of 

Inspector of Income Tax and Central Excise Examination, 1991. 

The proposed examination was to fill up the vacancies that 

may fall vac8nt between 1--3--1992 and 28-..2--1993 Cr 

between 1--4--1992 and 31--3--.1993. 	The Roll No. of 

the applicant was 6170245. T written examination was 

conducted on22--12--1991. tie came out successful in the 

Written examination. He was asked to appear for viva-voce. 

test held on 13--8--1992. He appeared for the same. 

The Respondent No.1 published on 5-11--1992, the list of 

selected c9ndidatøs allotted to v&rious posts in the 

various Departments in the respective States. 

(c) Accordingly 10 posts of Inspectors of Income- 

tax (unreserved - 8, S.C. 1 and Ex-Servicemen 1) were 

allotted to Andhra Pradesh Charge. 

(d)The applicant could not find his name in the 

3elect list. According to him he fared well in the 

Viva-voce test and was expecting to be one of the cendi- 

dates in the select list. 

(e). It is his case that no c8ndldates under the 

Physically handicapped quota was allotted to the Income Tax 

Departmcnt in the Ancjhra Pradesh charge, that out of 

1U 
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total of 31 candidates among the selected S.C. candidates, 

30 candidates were allotted to the Central Excise Depart- 

ment in Andhra Pr2desh and only one candidate to the Income 

Tax Department, that the Physically handicapped person alone 

was eligible for post of Inspector in the Income Tax Depart_ 

ment and was. not eligible for appointment in the Central 

Excise Department, that on 18--3--1993 he submitted a 	- 

representation to the 1st Respondent bringing to his notice.-;: 

the vacancy position and requested him to take action to 

forward his name to the respondents for appointment either 

agalflst the S.C. quota or against the physically handic9pped. 
40,- 

quota 	the appointment to the post of Inspector of Income 

Tax based on the examination held in December, 1991, 'that. 

there was no response to his representation, that there 

I 

were backlog vacancies of Inspectors of Incothe  Tè)C jo b e.. i: 
fjlled in by direct recruitment in Andhra Erüdesh Charge, : 

that he requested the Respondent No.3 to address Respondent 

NO.i to release the names for filling up the said backlog 

vacancies, that he was confident that his name would be or 

likely to be released for appointment as Inspector, of 

Income Tax in Andhra Pradesh Charge, that again on 18/23-4-1993 

he made another representation to the 2nd respondent stating 

that subsequent to the declaration of results, the 3rd res-

pondent addressed the 1st Respondent regarding backlog 

vacancies to be filled up by!S.C./Physicaiiy handicapped!! 



candidates and thus requested the 2nd respondent to 

consider the facts and do the needful since he was the 

only candidate eligible, that he made another repré-

sentation dated 18/23-4-1993 to Respondent No.1 bringing 

to his notice that he was the only in-service candidate 

in the Departmct belonging to S.C., and Physically 	H 

handicapped category and as such he requestedtthe 

1st Respondent to release his name for the post of 	H 
Incpme Tax Inspector in A.P1charge, that R-1 forwarded 

a copy of ahis representatj16n dated 18/23-4-1993 to 

the 2nd respondent to look into the matter and to 

send a suitable reply, that by the impugned Memo, the 

1st respondent informed him that his result was checked 

again with reference to his representation that he did 

not find a place in the select list against S.C. quota 

Candidates due to his low merit POsition,Athat there 

was no physically handicapped category vacancy reported 

from A.P.charge for the postJof Inspector of Income Tax 

durinä 1991 examination, that during the year 1992, the 

Respondent No.1 again advertised for recruitment to the 

0sts of Inspectors of Incothe Tax and Central Excise, 

that examination was conduc4d on 22-12--1992 that the 

results having been announc68 the 3rd respondent appeard 

to have addressed a letter during the first week of 

I 	

H 
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December, 1992 Informing the existence of five.backlog 

vacancies of Inspectors of Income Tax: to:be filled in 

by recruitment ag9inst S.C. quota that again during 

February,1993, the 3rd respondent appears to have 

addressed for release of another 6 s.c candidates and 

a physic9lly handicapped candicate.kthus there are 

11 backlog vacancies  in the Income Tax Department in 

Andhra Pradesh Charge to be filled in, that the 

impugned Memo has been issued  without proper verifi- 

Cation and in a casual manner,I that the quota 

reserved for the Physicl1y hndicapped person is 3% 

i.e., everY 33rd vacancy mustpco to a. physical-ly 

handicapped person, that the Inspectors of Income Tax 

1in 2snp8 Pradesh Charge as culd be seen from the 

J. 

establishment list as on 1_1_991 was as under: 

SI.No. in the 
Establishment Year of appoint- Category to which th 

a.jaS. ment.,. 
I  

- --------- 
belongs. 

-- - - - 
37. 

-- - - - - - - 
1982. OC-PH 

46. 1983. cc-pH 
106. 1987 ST-PH 

169. 1989 cc-ni 
204. 1988 CC-PH 

.224. 1989 CC-PH 	H 
P CC-PH H 
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(f) The applicant further stated, that the 3rd res-

pondent had committed a mistake in working out the re- 

served vacancies while bringing it to the notice of the 

respondents 1 and 2 and that he has, therefore, been 

constrained to file this O.M. 

The Regional Director (Southern Region), 

staff Selection Commission has filed the counter on 

behalf of the respondents. 

In the counter, it isttated, that the 

procedure for selection of candidates has been detailed 
1 

in pare 15 of the detailed/advertisement for the Exarni- 

nation, that as per the said ptocedure detailed in 

para 15, the reserved vacancies would be filled up by 

the eligible S.C., and S.T. candidates who were lower 

in merit than the last general c9ndidate on the merit 

list but otherwise found suitthle for appointment by 

relaxed standards, th€t as per the prccedure adopted 

and followed by the Commission the reserved vacancies 

in the Grade of Inspectors of Income-tax etc., by 

Examination are to be collected by the Central Board of 

Direct Taxeskthat  CBDT had zpported 10 vacancies in the; 

Grade of Inspectors of 1ncos Tax in A.P.Charge for 1921 

examination, that accordinçly, 10 cnaIdates were 
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selected and recorninended to the Jepartrnent, that the 	 - 

aplicat did not find place in the select iizt, to-E 	j 

du-Ing 1991 Exnminttion, no ?tysically hanc'icapped VaCancy 

of the Inspectors of Income-tax was reported to the Commissior4 

I 
in A.P.Charge, that the question of considering the selection 

II 

of the applicant against the Physically Handicapped category 

did not arise, that the commissidn prepared a select. list 

on the basis of the vacancies reported bj the CBDT, that 

the applicant has no locus standi to rpport any so called 

unfilled or backlog vacancies of Inspectors of Income Tax, 

that the applicant is not entitled to claim any right for 

'I 
appointment in any of the vacancies reported subsequent 

to the declaration of the select list of 1991 examination, 

that his dontention that he was the only Physically handi.. 

capped candidate eligible is not correct, that none of the 

physica11Y handicepped candidates had applied for the 

examination from Andhra Pr9desh Zone for consideration 

and'for inclusion in the select list under the relaxed 
I 

standards, that by the impugned Memo the position was cleairly 
-''1 

explained to the applicant, that the examination was 	
j I I  

conducted on All India Basis in accordance with the vacancy 

-1 posiin submitted by the CBDT, that-the assessment o 

vacancies .is the concern of the User Department i.e., the 
If 

CBDT in this case, that thiLespondent No.1 cannot take 

p 	 I 

LI 

- 	I 

I 

4- 
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cognjz e  of any vacancy which is not reported to it 

in accordance with the prescribed procedure,- that 

under the procedure adopted by the Commission, the 

CBDT is responsible to report the vacancy position to 

the Commission, that either the Respondent No.1 or the 

2nd Respondent cantake cognizance of any vacancy, 

ackog or otherwise if reported to it directly by the 

3rd respondent, that 1992 examination constitute the 

vacancy position for the purpose of preparing the 

list for 1992 only, that the c9ndidates who did not 

qualifY in 1991 examination are not entitled to be 

considered against the vacancies that might be re- 

ported for the subsequent examination ag per rules, 

that the result of the applicant was verified by the 

Commission with reference to his merit position and 

the vacenc4es reported by the CBDT, that the select 

list ..was prepared and annoUnced by the Head Quarters of 

the Commission in accordance with the vacancy position 

furnished to it, that tthe Respondent No.2 is not 

in a position to furnish any material or information 

to the Respondent No.1, that Respondent No.1 was fully 

equipped with facts and maeria)s relating to the case 

Of the applicant and to vrify his performance in 

the examination, that the 1st respondent forwarded the 

9 jditional con cff the reresentation of the applicnt 
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to the 2nd respondent in a routine 1  manner for disposal, 

that the 3rd respondent submits that there was no backlog 

of vacancies reserved for Physically handicapped category 

till December, 1992 and that the vacancy arose subsequently, 

that Was available to the examination to be held in 1992, 

that because of the low merit position, the applicait 

cannot claim to be considered for' selection against any 

of the vacancies which will form the basis for the 

subsequent 1992 examination, that the impugned Memorandum 

has been issued by the Respondent No.1 after due verifi-

cat ion of the results of the applicant and it is proper, 

valid and according to law, that'±here are no reasons to 

interfere with the said Memorandum, that it is not 

correct for the applicant to ma)é hypothetical assessment tojH 

the eff&t that his name would find a place in any such 	H 

select list, that, in case the name of the applicant is 

released against the vacancies proposed to be filled under 

192 examination, it would affeët the employment prospects 

of-the genuine candidates for the subsequent examination 

that even otherwise , it infrines the policy of the exami_1J 

nati°' that the vacancies reported subsequent to the 

announcement of the results orelect list can only be 

considered for preparing the slect list in the subsequent 

examination, and that there-for, there are no merits in H 

tis O.A. 
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The applicant filed his reply statement asserting 

the averments made in the 0A•, and disputing the claims of 

the respondents It is submitted that even the Respondent 

No.3 is empowered to report the vacpncy position to the 

Respondent No.1 and that on that basis the Respondent No.1 

could take necessary steps to fill up the vacancies. It is, 

however, stated that the Respondent No.3 failed to assess 

the exact vacancy position for 1991 examination. He, 

however, asserted that there is a post against physically 

handicapped category in 1991 in Andhra Pradesh Charge. 

To this reply, the Reskondent  No.2 filed rejoinder 

5tating that the Vacncy Circular was being issued on year 

to year basis calling for consolidated vacancy position 

in respect of various Collectorates of Central Excise(CCE) 

commissioners of Income Tax (CIT), Central Board of Excise 

and Cus 	(cBEC), Central Board of Direct Taxes (CBDT), 

that the results of the written part of the examination is 

declared on the basis of the consolidated vacancy position 

-6' 
initially reported to the Commission before finalipg the 

results, that the 1st respondent does not entertain any 

vacancy reported directly to it by CcEs/CITs, such as, 

the third respondent, that this fact has been clearly 

mentioned in the circular issued by the CBDT, that the 

vacancy position should be intimated direct S by 
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crr/CCE to the CBDT and the CBDT to staff Selection 

Commission, that CBDT while ceiling for the vacancy P 

position of Inspectors of Income Tax from various 

Commissioners of Income Tax, specifically indicated 

in its vacancy Circular to the effect that the 

:cr 
vacancy position should be intimated direct to the 

CBDT and not to the Staff Selection Commission, that 

the 1st respondent considers oiiiy the consolidated charge-

wise vacancies received from the Boards, that oncE 

the result of Inspectors of Central Excise, Income Tax etc., 

Examination is published, •nO reserve or waiting list 

is prePared for that particular examination and any 

short fall or additional vacancies are collected 'fi~ 

the 	CCE/CIT by the CBDT which consolidates such 

vacancies and reports zone-wise vacancies to the 

1St respondent for the next year's examination, that 

in view of the said procedure, the 3rd respondent has 

no .authority to report any vacancy of Inspector of 

'ncome Income-tax directly either to the first or to 

the second respondent, that the vacancies of Inspectors 

of Income Tax reported by the third respondent directly 

to the fixst or to the second respondent will not taken 
0• 



: 	13 

taken cognizance by either of them, that the vacancies 

that might become available in the office of the Res-

pondent No.3 after the release of the selectlist on 

the bawjs of 1991 Examination have to be reported to 

the 1st respondent through the CBDT and all such 

vacancies will constitute"vacancy position" for the 

subsequent examination and that the applicant had 	. 

I

VOW- failed to qualify himself in the 1991 	ariiiipn.. 

Further, it is submitted that the Hón'bie 

Supreme Court of India in the cese of U..
r•
BHt34IstmHAR. 

- 

WICArI LW., Vs. SHIV NARAIN GUPTA (reported in 

(*)28 ATC(sc) 67) held that "unless the relevant 

"a recruitment rules so indicate, the State is under no 
- 4 

legal duty to fill up all or any of,-the vacancies",  

*., .c... - 
that in this C8Se it is not the c9se of the applicant 

that the comparative merit of the candidates who appeared. 

for the 1991  Examination and as reflected by their 

performance has been ignored and appointment has been 

made on consideration other than those of merit, that 

11 
the  applicant is rely8ng upoi hypothetical assertion 

that had the additional vacancies been included, then, 

he might have had found & place in the Select List, 

that the 1st respondent is ot  an Agency on behalf of the 

various Departments of the Gofrernment of India to 

effect-recruitment but not the appointing authority, 
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that the 1st respondent has no perogative to detetmine 

the number of vapflCieS available and the number of vacancies'

to be filled up at a given point of time, that as regards 

the number of vacancies of Inspeötors of Income Tax, the 

CBDT had reported to be filled up only 10 vacancies in 

A.P.Charge at the time of the declaration of results of 191I 

examination vide letter dated $-5-1992(Annexure RB) that 

the said Vacancy position Was confirmed by their letter 

dated 23/29th October, 19.92 (Annexure R-4) that, accOrdingly, 

for the 10 vacncies reported by the CBDT for the 

3rd respond. ent's Office, ten candidates were recommended 	H 

for appointment, that as regardi the vacancies reported 

to the 1st respondent by the CBDT to be filled up from 
	 1 

the results of the subsequent examination i.e., Inspectors 

of Central Excise; Income Tax etc., 20 vacancies were 

reported by the CBDT vide its letter dated 2-12-1993(AnnexureR5) 

and only 20 candidates were recbmmerjded against those 

20 vacancies, that no additional vacancies for the office 

of the Respondent No.3 were repbrted by the CBDT to be 

filled in from the results of 1992 examination before the 

declaration of the results of the said examination, that 

therefore, the claim of the appiicant to fill up 11 subsequent 

backlog vacancies of Inspectorof Income Tax in the of fitcH 

Of the 3rd respondent whióh wer4 not ,reported by the CBDT 

II 
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from out of the results of the 1991 Examination 

aftr the declaration of the esults of the said 

exarnjna-'cjon is not tenable and that the O.A., be 

dismiSsed. 

The main point requirJto be considered 

in this 0.?., is: 

"Whether the CBDT (Central Board of 1 1  

Direct Taxes) or the Respondent No.3 

is the Competeit Authority to 

report the vacsncies position to 

Respondent No.ñ" 

The respondents have! relied upon the Circular 	IL 

Instructions dated 30-1-1992(Annexure Ri). 	This 

relAtes to the Examination conducted by the lst res-

pondent in 1991 to fill -up the vacanèies falling during 

the'periodfrom 1-3-1992 to 2$.2-1993(in 1991 Examination) 

As per Ex.R-1, the Chief Commissioner of 

Income Tax, all the Commissiohrs of Income Tax, Ill 

- Director General tof Income Tak,- the Director General 

of Income Tax, National Acadern' of Direct Taxes, Nagpur 

were requested to send a consoidated statement showing 

Zonewjse (Charge-wise), CategMy_wise number 'of 
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vacancies for the posts of Inspector of Income-tax t6 

e filled in during the period from 1-3-1992 to 28-2-1993 

from the results of the aforesaid examination (191 exami-

nation). They were also specifically requested to inti- 

mate the vacancy position in the prescribed form direct to 

the secretary, the CBDT and flot to the Staff Selection 

the Respondent No.1. This clearly indicates 

I 
that the Respondent No.3 was not in any wy authorised,to 

intimate the  VaCanCY  position to the Respondent No.1.. The 

contention of Respondent Ko.1/that it will take cognizance 

of the vacancy position as reported by the CBDT alone,ti2çne2  
k8. t cxcrs 

The respondents relied upon a decision of the 

Hon ble Supreme court of India. They have furnished the 

extract of the Judgment in that case. It is at Annexure R-2. 

U 

The Hon'ble Supreme Court in U.P.BHUMI SUDHAR NIGAM LTD., 

(1994) 
v.SHIV NARAIN GUPTA 	28 ATC SC 67 d/11.7.1994 An.&&au 

S t; akenv€. 
the Hon-thi Stip-mj_ rIJULt -ebeeed-; 

"This Court has authoritatively laid down that 

even if a vacancy is available and the employer 

bone fide declines to make an appointment, the 

candidate in the select list has no righf 

whatsoever to claim appëintment. In the present 

case the post was abolished, by the Board of 

liirectors in the year)1991. 	Shiv Narain Gupta 

in fact challenged before the High Court about 

the action of the Corjoration in abolishing the 
1' 

post. Neither the fa'cts of this case nor the 
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law on the subject warranted any inter-

ference by the Constitution Bench.tJudgment 

in SHANKARSON DASH case1  (supr9) was cited 

before the learned Single Judge of the 

High Court; We are coistrained to sy that 

the learned Judge failed to appreciate the 

binding ratio of the said judgment." 

We humbly feel that the Respondent No.3 is not 

the competent Authority to report the vacancy position 

to Respondent No.1. He has to report the vacancy 

position zonal-wise, categorywise and charge-wise only - 
to the CBDT. The CBDT is theMithority which haà 

	

-, 	j-V4Jthu4 AepcotAvwAa - 

take into cognizance of the vacancy poflt-t6nand to 	 H 

request the Respondent NO.1 to take steps to fill up the 

said vacancies. 

The next case of the appUcant is that there:  was 

one reserved Post of S.C.)Physi ally handic;pped category. 

As already submitted the applicztht claims the post against 
H 

the reserved SC/PH category. 	he respondents in 	 H 

uneqh3i0t4 terms have stated and asserted that during 

the year  iggo-gi there was no p6st of S.C.JPhysiclly 

handicapped post of Inspector of Income Taxagainst the 

.1 

reserved Sc/PhYsicallY handicapped category ._t become 	F 

2k.... 	 - 



vacant between 1-3-1992 and 28_2-1993. 	It is an 

8dmitted fact that during theE year, 1991 the Res-

pondent No.1 was asked to fill up only 10 posts mt 

Andhr2  Pt5desh Charge. There 	was no post 

reserved against SC Physically handicapped category 

during 1991. 

The applicant has not come tip .to'the level 

in the 1991 examination. When once the select list 

is announced by the Respondent 1 that is the end of 

the matter. The Respondent .1 cannot announce the 

additional panel of names even if it comes to its 

notice the existence of further vacancies.  When once 

the select list is announced, any vac9ncy that may 

come to the-notice of the Reondent.No.1 requires to 

be filled up only from out of the select list of 

sucèessful cndidatesmn thesubsequent exammnatioiL 

There is nothing like preparing a waiting list in 1991 

*_wnxtB2 	Exathinatjox,. If that were so, 

at the time of announcement àf the select lkt itself, 	'1 

the Respondent No.1 could hat published the wgting 	HE 

list of candidates against the subsequently reported 	fE 	- 

vacancje5 



Therefore, in our opinion, once the select 

liEt is published, then the Respondent No.1 cannot 

publish a supplemental list, even though he comes 

to know the existence  of vacancies either backlog or 

otherwise. 	Such vacancies !can only be filled up 

on the basis of the results:of the successful candidates; 

in the select list prepared in the, subsequent competitive 

examination. 	The Respondent No.1 is,, therefore, 

justified in skying that publication of supplemental 

list would deny the genuine candidates who areeligible 

to appear for the subsequent examination. 

Hence, we have cometo the conclusion that the 

CBDT alone is the Authority:: to give vacancy position 

to the Respondent No.1. 'the Respondent No.3 is in nof 

Way responsible or enttitled to request the Res- 

pondent No.1 to fill up the backlog vacancies or 	 - 

otherwise. Mere 5ending 1the representation of the 

applicant to the Respondent No.2 does not mean' that 

he can consider the representation of the applicant. 

the respondents have subnitted that they sent the additional 

copy of the representatic of the, applicant to the 

Righer Authorities in a trte manner. 	

:1 

:1 

1 	 L 	 . 	. 
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The applicant cannot insist Upon the respondents to 

fill up a particular post even though accepting for a 

moment that a certain post w'as vacant. In view of the 

principle laid down by the Fton'ble supreme Court of 

Indi6, the applicant cannot claim any right to any post 

since he has not come out successfui in 1991.  exarni-

nation. There is nothing on reéord to show that the 

applicant ws the next immediate eliible candidate 

under SCJPhYsicallY handicapped category to be sponsored 

or recoended 

The Respondent No.1 after considering the 

representation has sent the Spugned Memo to the 

applicant wherein, it is stated, that the applicant 

had not fared viell in the 1991 examination. 	The 

applicant's name did not finà a place in the select 

list against the reserved qubta due to his low merit 

po5ition and that there was Wo physically handicapped 	1 1 

S.C. vacancy reported from th:e Andhra Pradesh Charge_ 

for the post of Inspector of Income Tax during the 

periodfrom 1.3.1992 to 28.)2-1993. 	The Respondent Noji. 

Was within his power to inti)nLte the applicent the 

factual position through the.mpugned Memorandum. 

I! 
- 	 1 

jJ 	 . 
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We find no illegality or irregularity in the 

said Memorandum. 	
Ii 

We are, therefore, of the opinion that the 

applIcant is not entitled to any of the reliefs 

claSed in this O.A. 

The 01A., is dismissed No order as to 

Costs. 

.S.JM-1X¼MESHWAR, R.RANGARAJAN, 

MEMBER (.7) 	 MEMBER(A) 

Date: I7 April, 1997. 
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