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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL:HYDERABAD BENCH

AT HYDERABAD

. ORIGINAL APPLICATION No.730/93

DATE OF JUDGEMENT: H ) 1993

Between

V.Shankaraiah.

- 8.Umakanth .Rao «s Applicants

i
L

and

The Ordinance PFactories Board,

10-a,Auckland Réad, Calcutta rep.by
Director General of Ordinance
Factories/Chairmman Ordinance Factories Board

The Ordinance Factory Project

Min. of Defence, Govt. of India
Eddumailaram, Medak Distt,

The Selection Board for Highly Skilled
Grade II rep. by Chairman,
Opp:Eddumailaram, Medak Dist.

A. Venkateswarlu

OFPM/363-8, Millwright skilled Grade
OFP, Eddumailaram, Medak Distt.
G.Laxmanachary

OFPM/355-8, Millwright (skilled grade)

OFP, Eddumailaram, Meadak Distt. .. Respondents

Counsel for the Applicant :+: Mr P. Naveen Rao

Counsel for the Respondents :: Mr NV Ramana, Addl.CGSC

CORAM:
HON'BLE SHRI A.B. GORTHI, MEMBER(ADMN)
HON'BLE SHRI T. CHANDRASEKHARA REDDY. MEMBER(JUDL. )
JUDGEMENT
XAs per | -Hon'bl shri T.Chandrasekhara Reddy, Member(J)}
This application is filed under Section 19

Central
of theéAdministrative Tribunals Act to direct the

respondents to treat the applicants as seniors to
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un-offic
skilled

benefits

@

al respondents 4 & 5 in semi-skilled and

002..

i

gradés of Millwright trade with all consequential

by quashing the Factory Order Part TI
[

No.643 dated 2.4.92 and the consequential annexur

to Lr No.

07/034/LB dated 21.,6.93 as illegal and pass

such other order or orders as may deem fit and proper

in the ¢

2.

ircumstances of the case.

The facts giving rise to this 0A in brief,

are as follows:

3.

The applicants herein and un-official

respondents 4 & 5 were interviewed for the post of

Millwrig?t {semi skilled) in July, 1986 for appointment

in the réspondent‘s factory. The names of the applicants

and the
by the D
applican
the empl
for the
4 & 5 we
panel of

the meri

in the respondent's factory.

merit 1i
at Srl.N

placed a

unofficial respondents 4 & 5 were sponsored

istrict Employment Exchange. Including the
ts herein and uncfficial respondents 4 & 5’
oyement exchange had sponsored 36 céndidates
said post. The applicants and the respondenté
re selected in the said interview, A pmerak
selected candidates wexs drawn according to
t for the post of Millwright (semi skilled)
According to the

st (panel)} the applicants herein were placed
0s.4 & 5 and the respondents 4 & 5 were

2 & 3.

t Sl.No. S0, as per the original

gselectio
applicaq

(semi sk

n list, respondents 4 & 5 were senior to the

ts herein in merit for the post of Millwright

- C .FL—77°

illed)}.
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4, The applicants herein joined their duties

‘ 0-3-0

+ -

have been some delay in respect of respondents 4 & 5
as their verification reports were received latejwr-
from the cFvil authorities, Consequently, there was
delay on the part of the respondents 4 & 5 in

joining thLir duties for the said post of Millwright
(semi~skilled) and they joined their duties on 17.12.87

anAd 24 17 A7 reanmctivalv. ' On comnletion of their
probationary period in the post of Millwright(semi-skilleds

the applicants were made permanent on °24712%89: 7

4

ashpér,ﬁheir placing in the selection merit 1ist in

terms of Deptt. of Personnel and Training OM No.18011/
{ .

1/82/EsttﬂD) dated 28,3,.88,
5. | As per the instructions received from
fespondené no.l vide their letter No.524/Genl./A/I
\ ' '
dated 19,7.89, the semi-skilled workmen with two years

of service will be eligible to appear in the Trade

Tesé for qkilled grade, So, in terms of the above
ihstructiOns, semi-skilled workmen# will be eligible
for promotion to skilled gradi/on completion of two
years.of dervice and probation subject to their passing
the prescﬁibed trade test, As the applicantg harsin
were eligible to appear in the trade test for gkilled
workmen, they were permitted by the first respondent
to appearlin the said trede test for skilled grade
as per hig letter dated 26,10.89, The applicants,

| —t S
though jugior to the respondent Aby merit in the
semi-skil%ed grade, came out successfully in the said
trade tests‘for the sﬁilled grade., Asr~Rloeadrpipted
aut, “Hhe ﬁost of gskilled grade is a selection post

gnode U4

ﬁpem'fﬁep?st of sewmi-skilled that=wiii-be filled by
promotion}? ey selecboen J1on Fhe poad- 51}

‘ ..4
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6. After promotion to the skilled grade, the

! - e 4 LI

applicantsiwere again placed on probation for a
period of £w9 years and the applicants completed
their prob?tionafy period successfully on 30,1,1992,
As alreadyfpeinted out, as there was delay in the
joining of respondents 4 & 5 due to the

/elayed receipt of verification reports from the
civil auth%rities. respondents 4 & 5 completed their
probation ?n 16,12,89 and 23.12,89 respectively and
were permiited to appear in the trade test to skilled
grade on 3%.4.1990 and were ultimately promoted by
selection.{ The seniority of the respondents 4 & 5
was ante dated w.,e.f, 31,1.90 in the post of skilled
grade, the' date from which, the applicants were pro-
moted te skilled grade. The unofficial respondents

4 & 5 are given noﬁ:ce of consideration to Highly
skilled gr—%ade II W:{the second respondent as per

the conse&uential annexure to letter Ne,07/034/LB,
dated 21.6.93 which actjon op the respondents 1 to 3
is illega%.g It is the grievance of the applicant-4
that the applicants are shown as Juniors to R4 & R5
in the Skilled grade though the applicants are seniors
to re5ponQents 4 & 5 in the post of skilled grade as
they had éeen selected,promoted and appointed earlier

. than respgndents'4 & 5 in the skilled grade, So the

.present OA is filed for the reliefs as 2lready indicated

above, |

Te Counter is filed by the respondents opposing
the OA

8. We have heard Mr Naveen Rao, Counsel for tlie

applicant and Mr NV Ramana, Addl,CGSC, Standing Counsel

for the respondents,
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9. Thé facts in this OA are not at all disputed
by the reLpondents. But, it is the case of the respon-
dents that due to the pendancy of the verification
reports from civil authorities, issue of appointment
orders tolrespondents 4 & 5 were delayed and so, it
is not thF fault of the respondents 4 & 5 in not
passing the trade test for skilled grade at in sarly
date and Eo, the seniority as maintained in the lower
grade by R4 & R5 has got to be restored in the promo-
tional grade a&lso, and so it is contended that the
action of the respondents is justified in restoring

the seniority of respondents 4 & S in the promotional

grade (Sﬁilled grade) as was in the lower grade (semi

skilled Qrade).

10. | We have gone through the consolidated orders
on'Seniogity issued by Govt, of India, Deptt, of

| .
Personnel and Training, Office Memorandum No.22011/

7/86-E§ki.(1) dated 3,7,86, Order 2,2 reads as followsy

"2.2 Where promotions are made on the basis of
selection by a DPC, the seniority of such
promotions shall be in the order in which itheym
are recommended for such promotion by the B
Committee, Where promotions are made on the
basis of seniority, subject to the rejection
of the unfit, the seniority of persons

considered fit for promotion at the same time

shall be the same as the relative seniority
in the lower grade from which they are
promoted, Where, however, a person is
considered as unfit for promotion and is
suspefiseded by a junior such persons shall
not, if he is subsequently found suitable

- and promoted, take seniroty in the higher
grade over the junior persons who had

suspended him,

- - O
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para 2.3 reads as follows

" 2.3 ' Where persons recruitted or promoted
f initially on & temporary basis are
: confirmed subsequently in an order
{ different from the order of merit
. indicated at the time of their app-~
' ointment, seniority shall follew the

. order of confirmation and not the
T ———— M _ . _

It is notfin di spute that promotien from the post

of semi-skilled grade to the post of skilled grade

J .
in the factory of the respondents is made by DPC,

by selection on the basis of merit-cum-seniority.

Admittedly, the applicants had appeared for the
1
trade test for skilled grade on 30.1.1990 as they

had compﬂeted two years of service and were fully

qualified and were eligible to appear for thé& said

trade teét. But respondents 4 & 5; as they had not
completed the required period of service due to

their deiayed joining in the post of semi-skilled, the
respondents 4 & 5 were permitted to appear in the
trade te%t that was held on 30.4,90 for skilled

grade, As the applicants came out successfully in

the tradé test that was conducted for skilled grade in

- , appointed
30.1.1999, they were promoted and/to the skilled grade

| “("“-“7‘9
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w.e.f.30i1.1990. Respondents 4 & 5 also came out
successf+lly in the trade test that was held on
30.4.90 for skilledgrade and ultimately, they too
were promoted and appointed in the skilled grade,
So, as tﬁe respondents 4 & 5 had been selected and

appointeé at a later point of time than the applicants,
‘ . — -

certainl% respondents 4 & 5-:ﬂﬂe.w juniors to the

applicanﬁs 1 and 2 in the skilled grade. But, anyhow, 1if
I to 3 _
the respdndentsgyére anxious that the senidrity in

the 1oweﬁ grade was liable to be protected, they
should have postpo@ned the sald trade test that was

conducted! 6n 3171490 to 30.4.90 i.e. till the respondents
_then —
4 & 5 become eligible for the said trade test and /fduld

have made a selection jointly by assinging the seniority

in the skilled:grade
/as per their performance in the said trade test. But,

(&fcourse, thereﬂ@s no guarantee, even guch a course
had been followed that R4 and R5 would have faiked better
thah the ?pplicants 1 & 2. But, nevertheless, such

course &8s indicated above, ha#[not been followed by
\\ey and
the respondents/for the reasons best known to the

e
respondentgh they have conducted the tests separately

for the appiicants and respondents 4 & 5. 1In view

of thi§_p@sition, the action of the respondents cannot
" to be not

be said/legal and the applicants herein are bound to

figure'ébove respondents 4 & 5 in the seniority list
LN
for the poft of skilled grade. We may also state

that senio&ity is counteyd from the date one enters into

é@fvice/tr%de. So, as the applicants have entered into
: — by selection-
promotional grade/earlier than respondents 4 &5, law
- on respondents 1l to 3
casts an obligation/to treat the applicants herein

as seniors|to R4 & R5,



11. ' It is needless to point out where promotions

are effected by selection on merit, seniority has to be
Cra| Ahe. PN ko d 5:10.»(-9. !ﬂm_
determined |ga the date of promotion and not on the

.3 . .
basis of séniority in the original cadre, For this
proposition, we may refer t%a decision reported in

nvn 10£Q ef 13K &K Aash and @nother Petitioners
Vs Union of India and others, Respondents wherein it

iz observed as follows:

N \."H‘ ’
"The Home Ministry's Memorandum Dt 24-5-1948

initialiy embodying the principles for appointment
. to the| post of Directors of Postal services laid
down that such appointments were to be made by

promotion by selection of the best officers in

the senior time scale of the Indian Postal Services
Class I, seniority being regarded only where

other hualifications were practically equal.

Even rule 2 conﬁained App.6A& to the posts

and Telegraphs Mannual above mentioned when it
came into force made it clear that appointments‘
to the grade of Director of Postal services

is made by selection and not on the basis of
promotion in accordance with seniority. Therefore
once a Member of the Class I service in the time
scale |was selected for promotion to the grade of
Director and given seniority over another officer
selected later, the seniority so determined as

a result of selection could not be made dependent

on the seniority in the time scale.

The petitioners were shown as being senior

to the respondents in the time scale of Class I
gervice, They were selected for promotion to the
grade' of Director of Postal Services. The respon-
dents|were also later on appointed to such posts.

The government sought to disturb the order of
seniority in the grade of Directorsﬁf?e}ggice

of the petitioners on the ground that their seniority
while| in the time scale was wrongly determined,

—r—- -C -Y\—'———/( “‘9




Under these circumstances, HELD that though the
Government could justifiably ;evise their
seniority in time scale of Class I service
it could not do so revise their ordérvéfyseniority
in the grade of Directors and that such an
action by the Government was arbitrary and
liable to be struck down as violating Art.16 of
the Congtitution.”
The above said Supreme Court decision is a complete
answer to the contention of the respondents ecornterntions—
that the seniority of the unofficial respondents 4 & 5

is liable to be maintained as xh.y—wese in the lower
(semi-skilled)

grajq/when thes=—sre promoted to the.pfemetteaa& Ggrade
ﬁéZskilled grade. when the promotions -are maée

by selection.

12. it is faintly contended by the respondents
that due to the mistake commitﬁed in not qgndqg;ing
common trade test for the applicants angd fér’R4 and R5
at one and‘the same time, that in-justice had been' éone
to R4 and R5as they had. . become juniors to the applica=-
nts in Fheiskilled grade and to remove the pss;;;ie#—ﬂ
.iﬁjuéf}ce'that the respondents had resorted to the )
action of{restoting the seniority of the respondents “l
4 & 5 in the skilled grade as wag,in thg lower grade.

1 to 3™
Wwith eyes wide open, the respondent@ﬁave conducted two
different examinations at differentxtimes for the
applicants and the respondents 4 & 5 separately,
As already pointed out, the trade test for the applicants
had been conducted earlier than the trade test that
was conducted for Respondents 4 & 5. After passing the
said trade test and kmxing being successful only

the applicants got promotion to the skilled grade.

As the applicants were promoted earlier than the

T - ¢ *"‘-———[’ .10
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unofficia1|respondents 4 & 5, the applicants got
vested witﬁ a right with regard to the seniority
which cannét be disturbed except in accordance with
law. The action of the respondents restoring the
seniority ?f R4 and RS in the skilled grade as in
the semi-skilled grade appears to be completely
arbitrary and henmce, the action of the respondénts‘
cannot be Eupp@rted; and/it is not epen for the
respondents to seek éhelter to justify their action

that by mistake a common trade test to the applicants

and R4 and RS for filling the bost in skilled gradé

was not conducted,

)

13, We may also poincg out that rule making
authority jis competent to frame rules laying down

eligible ﬁonditiens for promotion to higher posts.

When qualilfications for appointment to a post in a
particular cadre are prescribed, the same have to.be
satisfied before a person can be considered for
appointmerit. Where promotion is made eon the basis

of senjorilty, senier persons have a pﬁpferential right -

for promotion against juniors. But where promotien

is made on merit alone, senkor officersihave'héfggghﬁ_

for promotion when juniors to them are selected for

promotionion merit, The senlor officer is not legally
superseedéd, when merit is the criteria for selection
amongest the members of service., No officer has a legal
right to get selected for promotion except that he ksas h44
. only got ﬁkight to be considered for promotion along
with otheﬁg. So, respondents 4 & 5 cannot make out
a grievan%e in this case as they had no right to be
consideredjalang with the applicants on the date the

applicantL were prometed to the skilled grade,

In this connection, we may refer to a decision reported
‘in- AIR 19 37 SC..1889. State Bank of India and @ther Vs

e -
[
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Mohd. Mynuddin wherein it is laid down as follows:

[
" Whenever promotion to a high pest is to be made

A

on the basis.of merit, no officer can claim promo-

tion to the higher post,

as a matter of right, by

3é1rtue of |seniority alone with effect from the date

on which his juniors were promoted...........”

Y
#h

So, there |cannot be any doubt about the fact that

the action of the respondents 1=3 treating tﬁe

applicants herein a&s juniers to unofficial respen-

dents 4 & 5 in the skilled grade Millwright trade

is discriminatory and violative of the provisions

of Article 16 of the Constitution of India.

\4 - In the result, we hereby direct the official

respondents 1-3 to treat the spplicants herein as

seniors to| the unofficial respondents 4 and.5

in the promotional pests of skilled grade millwright

trade with| all conseguential benefits,

The annexure

No. Lr.No.P7/034/LB, dt.21.,6.93 giving notice to

R4 & RS foi consideration to the pést of Highly

Skilled grEde II is hereby set aside. OA is alloewed

accordingly. Parties shall bear their own costs.

(A.B.GOR‘I‘:[&;

Member (Admn.)

—

] < \)\l"“_‘*‘ :

(T . CHANDRASEKHARR HEDDY)
Member (Judl,

i

Dated:

[L—C—

1993

To mvl/ad '

1. The Yirector GenerJl of Ordinance Factories/Chairman Ordinance

Factories Board, 10-A,Auckland Road, Calcutta.
2. The Ordinance Factory PXoject, Min.of Defence,

Govt.of India, Eddumailaram, Medak Dist.
3. The Chely wiom tfySelection Board for Highly Skilled Grade II

- 4
f 3

Eddumailaram, 'Medak Dist.

3: One copy to Mr.P,Naveen Rao, #dvodate, CAT.Byd.
5, One copy to Mr,.N.v.Ramana, Addl ,CGSC.CAT Hyd.
6. One copy to Deputy Registrar{J)CAT.Hyd.

7. One copy to Library, CAT.Hyd.

8. Copy to All Reportﬁrs as per standard list of CAT.Hyd.

9. One spare copy. i
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TYPED BY i N COMPARED BY®
CHECKED BY APPROVED BY

: ' IN THE CENTRAL ADMINIS”RATIVE TRIBUNAL
. ' ‘ HYLERABAD BENCH AT HYDERABAD

THE HON'BLE MR.JUSTICE V.NEELADRT RAO
. VICE CHAIRMAN

AND '. - /
THE HON'BLE MR.A.B.GORTHI :MEMBER(A)

AND "

THE HOW'BLE MR.T.CHANDRASEKHAR REDDY _
MEMBER( JUDL) -

D
THE HON'BLE MR. :7’.[‘ TIRUVENGADAM: M(E)
Dateds 'b Cj -1993

BRDER/JUDGMENT ¢ -

- | o M.A./R,A./C.A.No ; £ ¢
) in
0.A.No, T30 !qg_

T.A.No. (W.P, )

Admitted and Interim directions

issued
’c . - -
, Allowe 'L/
‘5—___._.__,. . ;
Disposed with directiogs
‘ ) Dimissed.

Dismisseqd as withdrawn
Désmissed for default, .
Rejectedl/Ordered. !

No order as to costs, : -
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