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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL..3 HYDERABAD BENCH
AT HYDERABAD |

Dt. of Decision : 11-8-04,

0.A, 763/92.

GeVe Elisha 'y Applicant.

Vs

1. Union of India, rep. by
its General Manager,
SC Rly, Rail Nilayam,
Secunderabad,

2, Divisional Railway Manager,
SC Rly, Vijayayada Division,
Vi jayawads..

3, S5r. Divl. Commsrcial Supserintendznt,
SC Rly, Vijayawada.

4. Sr. Divl, Personal Officer, ,
5C Rly, Vijayawada. . .+ Respondents.

Counasl for the Applicant : Mr. G. Ramachandra Rao

Cobnsel for the Respondents: Mr. N.R.Devaraj,SR.CGSC*®

CORAM:

THE HON'BLE SHRI JUSTICE V.NEELADRI RAD : VICE CHAIRMAN

THE HON'BLE SHRI A,B.iGORTHI : MEMBER (ADMN,)
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DA.763/92

Judgement

( As per Hon, Mr, Justice V, Neeladri Rao, Vice Chairman )

Heard Sri G. Ramachandra Rao, learned counsel for

the applicant and Sri N,R, Oevaraj, learned counsel for

the respondents,
2. Charge memo dated 10-5-1986 was issued to the '
applicant alleging that while he was working as fravel—'
ling Ticket Examiner (TTE) during the period from 20—1-8@
to 16-1+1985, he committed serious offence in nat remit%
~ting the ext%a fate ticket amount collected during the
§§i§ﬁbé:iod=ﬁhﬂ failed to enclose the money recipts or
produced the forged photostat copies of the morey receipts.
The Disciplinary authority after enquiry,ﬁbjﬁﬁhaer dateé
8-9-1989 removed the applicant from the service and the
appeal thereon was dismissed by order dated 21-3-13830,
The same was assailed in 0A,332/90 on the fPile of this A
Bench, The order of removal was set aside by judgement

dated f9—4—1991. It was further ordered as under :

" The respondents are directed to provide all

the consequential benefits to the applicant in the light °
of thig order. The order in this application may be

implemented within a period of two months of its receipt®,
vide para-9 of the order dated 19g£4-1991 in un.saz/gn.’

. : |
3. The applicant submitted representation dated 9-5-91

praying for reinstatement in pursuance of the order in'
the OA. 0On 4-7-1991, the applicant reported for duty in

purauvance of the order dated 25-6-1991, The disciplinéry
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authority had not chasen to continue the ingWwiry even

though it is a cese of setting aside the ogder of
removal. by the Tribunal on technical grounds. The
applicant was promoted as Head Travelling Ticket Exami-
ner on 5-6-1992, By order dated 23-4-1892, the applicant
was informed that the period from the déte of removal
till the date of reinstatement is treated as suspension
and henba he is not entitled to any of %he amounts for
that period. He retired from service on 30-6-1992,
4, This OA was Piled praying for daclérgtioh that the
applicant is deemed to have been promnéed to the post
of Head TTE in the gréde of fs,1400-2300 with effect from|T_
AeX=higy immedidte junior, Sri Apps Rao, is promoted to the
s8id post with all consequential benefits including
arrears of pay, gratuity, pension, on the basis of the
same after guashing the order dated.23+4-1992 in so far
as it is against the applicant in denying full wages for
the period of absence,
S. Thus, the points for consideration are :
i)  uWhether the applicant is entitled to deemed promo-
tign from the date his immediate junio% Sri ARppa Rao, was
promoted to the post of Head Traualli&g Ticket Examiner; &
ii) Whether the applicant is entitlea to full wages for

the period of his absence,
| ‘

Point-i) : The promotion to the post of Head TTE is by

way of selection, The applicant appe?red for written test

contiucted in 1987 for consideration for promotion to th@

post of Head TTE., He was also célled;for viva-vace then,

During the said examinatiocn his immediate junior Sri

Appa Rao, was selected for the ﬁromotion to the post of

Head TTE. UWhen it was pleaded for the respondents that

X | |
|
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as the applicant herein was not selected!in 1887 fer
promoticn to the said post and he was pﬂamated to the
said post in ﬂggg,\ibggﬁ-he vas selected for the same
in 1992, it was asserted for the applic%ntq that he was
selected for & promotion to the post éf.Head TTE even
in 1987. As such, a direction was given for production
of the concerned record, The same Was &roduaed today
~{returned to the learneda@}gﬁﬂfhg Counsel after perusal),
The same diécuses tha the applicant uaﬁ not selected
for progotion tq the post of Head TTE in 1987. Hence,
"even though the order of removal oF.tha applicant was
:§§ﬁ§a§£§é'by nrdef in OA,332/90, the aﬁplicant is not
entitled for peomotion from t he date hﬂs;§mmediate
junior{was promoted as Head TTE, as at the time of the
said selection, the applicant was not selected while his
junior was selécted. fAs such the clai% of tﬁe-applicant
for deered promotieon from the date his!junior Sri Appa
Rao, was promoted as Head TTE is negatived.
6. Ruls\, 1344, IREC lays down as to hpu the period of
oA la o
absence from duty shall be regularised and,the Govern—
”‘\fo.l)\.\-d*‘q ! T
.mﬂntgserugﬁg shall be paid pay and allowancew in a case
where the dismissal, removal or campuﬂsory retiremnt of
a Railway servant is set aside by a Court of Lauw,., Uhen
the order of dismissal, removel or compulsory retirement
of Railuay seruaht.is set aside on thﬁ ground aof non-
compliance with the requirement of Clause-1 and 2 of
Article 311 of the Constitution, Reie, 1344(2) is appli-
cable, The order dated 119.-4—;1991 in [‘JA."?".”:Z;/QD diSC-lDSES
that the order of removal of the applicant from service
was set aside on the ground “that the inguiry" is totally

vitiated for non furnishing of the essential docunme nts
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to defend his case, Thus, it is a case of non- .
compliance of the requirem nts of Clause-2 of Article ]
211 of the Constitution, Thus, the respondents are {J
right in dealing with the case of the applicant under

Rule 1844(2) IREC. Rule 1344(2)(i & ii) which are

relevent read as urder @

“(2)(1) Where the dismissal, removal or compulsory
retlremant of a railway servant is set aside by the |
court solely on the ground of non-compliance with the
requirements of clausg(1) or clause(2) of Article 311 of
the Constitution, and where he is not exonerated on
merits, the Government servant shall, subgect to the
provisions of sub-rule (7) of Rule 1343 (FR 54), be
paid sucﬁ amount {not being the whole) of the pay and

allowancés to which he would have been ebbitled had he

not beenjdismiésad, removed or compulsorily retired, or
suspended prior to such dismissal, remowal or compulsoryi
retiremeﬁt, as the case may be, as the competent ‘
auvthority may determine, after giving notice to the

railway servant of the quantum propesed and after con-
sidering the representation, if any, submitted by him, |
in that connection within such period (which in no case
shall exbeed sixty da;s Prom the date on which the notice

has been served) as my be specifiedin the notice.

Provided that any payment under this sub-rule to a

ralluay servant (bther than a railuay servant who is
governed by the provisions of payment of Wages Act 1936)
shall be restricted to a period of three years immediateiy
preceding the date on which the judgement of the court

was passed, or the date of retirement on superannuation of

such railway servant as the case may be.
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(ii) The period intervening between the date of
dismissal, remogval or cambulsory rettte@ent includaing
the period of suspension preceding suchidismissal,
removal or compulsory retirement, as the case my be,
and the date of judgement of the court shall be
regularised in accnrdaﬁcen&th the provisions contained
in sub-rule (5) of Rule 1343.,"

7. It is manifest from rule 1344(2) (i) that the com-
petent authority was empowered to determine the quantum
proposed for the period of.absence i,e. from the date
of dismissal, remowl or compulsory retiremant, af ter
giving notice to the concerned railway émployee. In
this case, notiee was given to the appl%cant before the
order dated 23-4-1992 was issued by tre%ting it as
period of suspension and hence the applicant is not
entitled to any amount over and above 73% which was paid
as subsistence allowance.
8. But the learned counsel for the applicant contended
that the order dated 25-4-1991 in OA.332/90 disclbses
that the applicani should be paid all consegquential
benefits and hence he is entitled to the full wages uhén
the order of removal was set aside, It may be noted
Wi TP VLA W S RS Y.
that it is neuL?peciPically sattladhyrdgerhat the
applicant should be paid full wages Proﬁ the date of
removal:When it is merely stated thereiﬁ that the
applicant should be given consequential%hensfits, it
means that he haf to be given the conseéuehtial bene-
fits in accordance with rules, Rule 1344 IREC as

already observed disclbses that the competent authorigy

™

s given power to determine the amount proposed for
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the period of absence from the date of removal in the
case where the prder of mmoval was set aside by the
Adatsy
Court of Law, for non-compliance of Article 311(1) or
(2) of the Constitution, Hence, we cannot accede to
the contention for the applicant that he is entitled
te Pullueges from the date of removal in view of the
judgement in 0A,332/90, _
9, Rule 1344(2)(ii) states that the périuﬂ interven-
ing between the date of dismissal, remoﬁal or compulsory
retirement including the period of suspansion preceding
the same as the case may be and the daté of judgement
of the Court shall be reqularised in ac;?rdance with
the Rule 1343 (1). Thus, the period to be regularised
is the period up to the date of judgemebt and not the
periodgggfthe date of reinstatement if such reinstate-
ment is made when no Purther inquiry ua% conducted
after the order aF:emouafiEét aside by the Court,
Thus, it indicates that the period From%the date of
judgement should be treated as service in case further
_inquiry is not conducted., Ofcourse if further ingquiry
is conducted, the period from the date 5? judgement uiil
continue to be suspension till it is re&oked. But in
case of reinstatement uithout further iﬁquiry, the

|
period from the date of removal cannaot be held as deemed

suspension,

10. Even Rule 1844(1) which is as under :
1B44(FR 54A)-(1) Where the dismissal, remcval or
compulsory retirement of a railway servant is set aside a

by a Court of law and such Government servant is reinstated *

without holding any further inguiry, the period'of




absence from duty shall be regularised antl the
Government servant shall be paid pgy aqd allouances in

accerdance with the provisions of sub-rule(2) or (3)

subjéct to the directions, if ay, of the court,”
does not pecifically indicate that the|mriod of

absence referred to therein is the period of absence
|
Upta the date on which railuay employee was reinstated

ubeh further 1nqu1ry was not conducted‘after the rempval
was set aside by the Court, -ﬁ;.ﬂgadlngiﬁula 1344(1)

with Rule 1344(2) (ii) suggests that the period of

}
absence referred to in Rule 1344(1) is only the period

of apsence opto the date of judgement lof the Court,

It also stands tc reasony. There can‘be suspension

pending inguiry, Hence, when Further:inquiry is not ) .
contemplated after the order of remouél was set aside !
by the Court, there can be neither suspension nor deemed

suspension from the date of judgement‘till the date of

reinstatement. When once order of remcval is set aside
i

relationship of employer-employee revives, Hence, when

there is no suspension .or. deemed suspension after the
|

‘order of removal is set aside, the employee should be
. \
deemed to havwe been in service and hence even in Rule

1344 (2) (ii) it is specifically stated that regularisa-

tion has to be made only in fegmrd t? the absence B¥2Lak o

the date of judgement, | ‘

11, Hence, we find that the applica$t is entitled to

full pay frem—the=g&te from 19-4-1991 the date of ,

judgement in 0A.332/90 and the same hafto be determined
|

after fixation of his pay gs on 19-4-1991, 1If therebﬂ

. a .
-apof the applicant's gratuity,ngensiﬁn have to be
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revised they have to be sccardiiigly revised and the
difference has to be paid to the applicant, It is

needless to say that the amount paid by way of sub-

L

sistence allouance.by;}he date of judgement till the
‘ P eNCIVE
date of reinstatement has to be adjusted feem the

amogunt of the full pay and allnwanceLFo the aﬁplicant
from the date of judgement i.e, Prom 14-4-1991 (date
of judgement in OA.332/90).

12. The DA in regard to deemed promosion is dismissed

and is erdered accordingly, in regard to other rEliEFii/

(a.B8. Gorth (V. Neeladri Rao)
Member {Admn} . Vice Chairman
Dated : August, 11, 94 arlne-
Dictated in 0Open Court ‘“<;:8fq-

Deputy Registrar(J)

The General Manager, S.C.Rly . Railnilayam,

Union,of India, Secunderabad.

The rﬂvi§%%nal Railway Manager, S.C.Rly.
Vijayawada Division} Vijayawada.

The Sr.Divisional Commercial Superintendent,
S.C.Rly, Vijayawada.

The Sr.Divisional Personal Officer, S.C.Rly,
Vijayawada.
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One
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copy to Mr.G.Ramachandra Rao, Advocate, CAT,Hyd.
copy to Mr.N.R.,Devraj, Sr.CGSC.CAT_ Hyd.
copy to Library, CAT.Hyd.

Spare copy.
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