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issued the communityj certificate'to him, to be examined.
This request was nof accepted. ®x Though the inquiry
was completed by thg inguiry suthority on 17.7.85,

no fipal Jdecisicn was taken by the disciplinary
authority for quite jsome time. Thereafter, the

aﬁpliéant wasserved | with a memorandum dated 9.;].87

of the first respendent, (Annexure io) in which it was
stated, that furtherj to the departhental inquiry,

the matter in issue Was further investigated, that, e
as per the raid notificétion, an additional fact had '5"
come to its notice that from the sald fresh evidence

it was clear that the applicant could not be considered
as a member of the Kpnda Kapu community Tribe and that
he belonged to Kapph (Telega) caste which was not

declared as mm REx a| scheduled tribe and the applicant

was glven a chance tp make a representatidn against the

fresh evidence. 1In fkesponse to this, the applicant had
on 1.12.1987 requested the first respondent to

furnish him with a cppy of the Enéuiry Repcrt as also
the copies of the dotuments referred to in the memo {,
so as tc enable him to submit a detailed representatioﬁ:

The request of the applicant was not acceded to, but,

he was ‘again esked td submit a representation.

Though correspondence in this regard consuméd some time”
the applicant was not furnished with the detalls and

the documents which e asked for. Ultimately, by

an order dated 04.5.88 tﬁe first respondent held the
applicant guilty of the miscenduétuand-dmpbsed‘Onm_m—«_un.'
him the penalty of dismissal from service. Along

with the order of penalty, a copy of the enquiry report
in which the inquiry|authority had held the app}icant
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the applicant in his statement dated 29.6.82
for——>> Stated that the questiocn of issuing

fresh
the required/certificate was pending with the
revenue authorities and as the G,0. contained
certain amendments to the rules on the subject, . -
the applicant rejuested the Director, CIFT,Cochin
(the 2nd respondent) to help him in conkacting
Collector Viziﬁnaéaram. However, as r—ordexr - ~—~=7 7
dated 31.7.82, the applicant was again called upon
to produce a fresh certificate; but he did could not do
so. The applicant was thereafter serveﬁ with a
memorandum of charges dated 5.3.1984 {(Annexure 5 to
the OA) on behalf of the President, ICAR, informing
him that it has been decided to 1nitiéte proceedings’
against him under Rule 14 of the CCS(CCA)Rules. It
was alleged in the memorandum of charges andétge
statement of impuatirns that the-apﬁlicant had got
employement and availed all berefits by producing a
false caste certificate and as per letter No.R.Dis.
Ko.10160/82 dated 28.6.83 received from the Collector
of Vizianagaram, the applicanf didnot belong to
Konda Kapu community‘and that the applicant was
therefore, guilty of mis-conduct. The applicant
denied the charges and an inqulry wés held. The
request of the aprlicant for permitfing him to be
reprecented by an employge belonging to # postal
department waé ﬁotacceeded to by the Disciplinary

authority and he was advised to avail the assistance. -

of an emplcyee belonging to ICAR. However, the applic
choose to defend the case himself.Buring the inguiry -

the applicant wanted the Tasildhar, Madras, who had

o
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The first reSpondent: thercafter issued the impuged

order dis-agceeing with the findings of the enquiry

authority, holding that the applicant is

guilty of .the charge$ and imposed on the applicant

the penalty of dismigsal from service a vide his

order dated 31.1.92/4.2.92. It is aggrieve dby this
order that the applicant has filed this OA.
The‘applﬂfunt has alleged‘that the impugned order is
vitiated for the reaspn that the disciplinary authority
has adoptéd a peculiar procedure of obtaining a report
from the_Directcr of Tribal welfare, without associatiﬁi’
Qf—a—*——S-the applicapt to the inquiry which led to

the report and has foynd that thé applicant guilty
relying on the said rqport different from the report

of the 1hquiry authorilty, While according to rule
15(2) of the CCS(CCA)Rﬁles, the disciplinary authority
if he differs from the| finding of the enquiry authority
can cnly after recordipg the reaéon for the dis-agree-
ment,enter his own finding on the basis of the evidence
recorded in the inquiry,?only and not basing on any

other extraneous métterg) that the énquiry m is vitiated

C

as the aprlicant was n¢t allowed to be represented by
ancther government servant and that the finding that

the applicant is gﬁilt} i not hased on any'evidenc7gt
all. '

4. The respondents, intheir reply séatement see}
to justify the impugned erder cn the ground that the
letter of the Districficollector, Vizianagaram

will clearly indicate that éhé:applicant did not belong
to kondakepu community pnd thet it has come out from the
report of the Dircctor Sf Tribal Wwelfare that the

applicant belonged only|to Kapu (Telega), which is

not one of the scheduled tribe community and that,

G/L/ v."
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not gui1ty was also enclosed. The Disciplinéry authority

" had not furnished the copy of the inquiry report before

he found the applicant guilty. The applicant submitted

an appeal against the order of dismissal. But, the
office

Chief Vigilance Officer, ICAR vide hisémemo‘

dated 5.7.88 (Annexure A.16) jnformed the applicant,

that, according to the cCSicCl  ules, no appeal would

lie against the order cf the President of the ICAR

and that, he can file a review petiticn under Rule 29-A

-of the ccs(cca)Rules. The applicant thereafter 5iled

oA 566/688 before this Tribupal challenging the orcder

of penalty of dismissal from service (annekure 15 to

the OA). This Tribunal vide its Judgement dated 4.5.1990
relying on the ruling of theIFull Bench in Fremnath
Sharma's case set aside the order of dismissal and gave
liberty to the respondents to recommence and complete
the disciplinary proceedings from the stage of supplying
a copy cf the enquiry report to the applicant. There-
after, the Director, ICAR set aside the penalty of
dismisal from service cf the applicant and furnished

the arplicant a copy of the enquiry report,

as also that of a report of the-Director, Tribal Welfare
of AP and by another.order,placed the applicant under
deemed suspension with effect from 4:5.88 in terms of
sub-rule 4 of Rule 10 of the CCS(CCA) Rules. The

applicant was given an opportunity to make his represen-

tation against the enquiry report, as well as the
report of the Director of Tribal Welfare. The applicant
submitted his representation in regard to the inguiry

report iq which he inter-alia contended that the

'

report gﬁ:

obtained behind the back of the applicant, could not be

the Director, Tribal Welfare, having been

looked into for the purpose of deciding the issue invol

in the proceedings.
006'



N

the community certifipate w*ich he produced when

he joined the services,request was not acceded to,

_that the Tasildhar woluld have been very material

witness x who could state the circumstances under which

he was satisfied that

Konda Kapu community

the applicant belonged to

for the purpose of issuing

" the certificate and that the reliance placed by

the Disciplinary autHority on the representation of

the Director of Tribgl Welfare in an inguiry with which

the applicant was nctY assaciatédat all is illegal and

that therefore the finding of the disciplinary authorigﬁf'

that the applicant ig guilty and the consequential

order of dlsmissal afge liable to be set acside.

8. We see cgnsiderable force in thils argument.

Th%learned counsel fqr the respondents could not point

out any provision ir

the CCS(CCA)Rules or any other

Govt. instructions/rylings of any Court or Tribunal

justifying the disciplinary authority from looking

into any material other than what was part of the

departmental proceedings to arrive 'ét “a
as to whether a delinquent govt. empléyee is gulilty -
or not guilty. In t}
has dis-agreed with f{
who held thet there v
the applicant guilty}

District Collector, 3

the Director, Tribal
was guilty of the mi
view that the discip
grave error in basin

to have been made by

in aninguiry with wh

- fipding ‘

{
is case, the disciplinary autherity
the findings of the enquiry authority
vas no material at all to hold

and has, relyiqg,upon a lettér of
Iizianagaram,vés also a report of
Welfare, found that the applicant
b-conduct, We are of the considered
|l inary. authority has committed a ~—
5 his finding on a report alleged

the Director of Tribal Welfare .

ich the applicant was not associated.

Q




. V | .
therefore the applicant having obt%ined employed employ—
ment of a post reserved for ST community, on the basis
of a false certificaté, the penalty of dismissal from

service was validly imposed on himl.

I
5. We have gone through +the pleadings and

i
materials on record, .We have heard at length counsel

] |

for both the partie.

6. The epplicant has_praﬁedfor quashing not
only the order at Annexure A to tﬁe dA; imposing on
him the penalty of dismissal from;sefvice, but also
the chzrge sheet is&ded against h£m. A charge sheet
can be issued against a gcvernment employee at any
time, while be is in.seryiée. 'Thérefore, we #xp

do not find any reason for quashing the charge-sheet.
The impugned order at Annexure A-i té the CA by which
the first'reSpondent;had imposzed on the .applicant._...
the penalty of dismissal from_Serﬁice is assailed

mainly on the ground. that the ordér fs perverse
. ! |

' !
as there is no material evidence adduced at the

inquiry con which the;conclmsion that the applicant

was guilty of obtaining employmert by producing a

. could
false community certificate . / be arrived at.

{
|

7. Learned ;ounsel for the applicant

argued that pr apart from a supeéintendant of the
CIFT, Co;hin, no otﬁer witness was examined in support
of the charge, that the disciplinéry authority has |

relied on a letter alleged to"have been written

by the District Collector, Viziahagaram in which

it was stated that,the inquiry conducted, revealed

that the applicant didnot belong to Konda Kapu
community, without examining the District Collector
as a witness, that though the applicant requested the

inquiry authority to summon the Tasildhar who issued

« o E



that the
was not a
by the ai
Director,
The same
been 1ssus

according

challengec‘

of a 1ett§
and that

Since theW
contents o
by him, ecﬁ
the Distrif
Cross-~exam]

of the st=4

inquiry of the Director, Tribal W¥ﬂfé

...10.., . - g

t
re

proper one, Therefore, the reliance plac-.

cciplinary authority on the report of the

Tribal wWelfare is baseless and:ﬁﬁsiplacedq

5 the case with the letter alleged to hav:

*d by the District Collector, which

to the disciplinary authoritf. cannot be
- It i1s fundamental that the r=creipient
r can only bfove that a letter was recejiv -

e cannot prove the contents o6f the lette:

Pistrict Collector, was not examined, the

f the le‘ter alleged to have been wr%}ﬁen

14 not be taken as proved, Further as

't Collector has not been-offeréd' for

lnation by the applicant, the veracity

ement contained therein has not been est::

shed. It
that the a
reserved fo

community ¢

it cannot b#

competent tg

case of the

have beenkss

place to whi

|s evident from the charge sheet itseif.

wilicant had been appointed to a post

Scheduled Tribe on his producing a-
ertificate issued by the Tasildhar, Madr:
sald that the Tasildhar Madrass was not
b issue a certificate of community iﬂL}he
applicant and that the certificéfe shoul

ued by the revenue authorities of the

Cch th#applicant belonged. If at the

relevant tim%, the applicant was residing at Madras,

the revenue
I1ssue a cert

that the app

which iz undd

of scheduled

10,
not been can

fact, befcore

Authorities of that place .could’balidly
ificate provided they axm were satisfiec
Licant belonged to Konda Kapu community

pubtedly a community included in the 1is
tribes.

t 1s seen that this certificate has
lled by any competent authority. 1In

the charge sheet was laid, the Tasilgh:

Illll
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1f the disciplinary authority felt that the

report of Director Tribal welfare was relevant for
the purpose of deciding the question whether the
applicant had committed a mis-conduct or got,

the report should have peen obtained before the
charged officer was issuedla charge-sheet and
should have aprended the same with the memor andum
of charges .ad fgould have examined the Director

of Tribal Welfare in the departmental inquiry -

and exhibited his report im the inquiry. , S

9. - Rule 15 of CCS(CCA)Rules prescribes
the procedure to be adopted by the disciplinary authorit:
on receipt of the encuiry report. According to sub-rule
» of Rule 15, if the disciplinary authority for any
justifiable reason differ from the finéing;of the
enquiry authority, he haslto record thF reascns for
differing and if he has entered a difﬁerent finding
it should be done cnly on the basis of the materials
available on recbrd. The discipxbary{authority cannot
depend on any exXtraneous matter in deciding whether the
employee facing the charge 1s guiltyior not. If any
such additional materisl is to be uséd for coming
to such a conslusion, the same shoulé be obtained
only in aninquiry giving the'concernéd employee a rea-
sonable op;brtunity to defend himself. The report
of the Director of Tribal Welfare has been relied
on by the d;sciplinaryauthority to'decide that the
applicant is guilty which_is,wholly\unjustified.hs;L;_;m
this being an a material extranéous to the disciplinary’
proceédings, pould not have been 1$oked into at all

because the applicant had no opportunity to show
| .

| .es10

s
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certificate produced by the dpplicant was false one, The

f *Rd issue involved in this cgse 18 not whether the applicant

belongs to Konda Kapu communfity or not. The issue is whether

the applicant ha&,obtained efployment bf producing a false
certificate, The certificat[p

¢ issued by the Tasildhar, Madras

wayback in the year 1957 s pbserved by us, 1s,among other things

based on what was stated in the SSIC register of the applicant,

entered as early as in the ypar 194¢. Since no evidencé was

. adduced ' in the inquiry to shpw that the certificate issued by

the Taslldhar, Madras, was npt a genuine one, we are of the
considered view that the finging that the applicant has secureq.
employ¢ment of a reserved post by producing a false certificate

is perverse for paucity of epidence,

11, | While it is important that the authorities should

see that people who Rk do not‘belong to the reserved communities
should not be allowed to snatch the employment opportunities
meant for persons belonging fto those oppresséd clauses, it

is also important that a perjson who has been'appointed more- than -
two decades back-[sﬁgggdbe thrown cut of employgment merely

on the basis of some presumptions and surmises., It may seem
thaéﬁkhe letter ofDistrict Gollector, Vizianagaram or by (
the report alleged to have Heen made by the Director of )
Tribal Welfare that a doubt mas created as to whether the
applicant belonged to the Kgnda Kapu community or not, but

a suspicion however strong, [cannot kR take the place of proof
even in a departmental procgeding. Further, a%stated earlier,
the question is not whether {the applicant belonged to Konda

Kapu community or not, but is wheéher the applicant haslby
prodﬁcing fa]se certificate |obtained employment to a pdst which
is reserved for the ST comminity.” We are of the considered view
that the finding arrived b 3t by‘the Disciplinary authority is

. L /1’5
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who lssued the certificate could have been questioned

by the disciplinary authority or through any agency

to ascertain as to how the certificate al was lssued.
Even though the applicant wanted to examine the Tasildhar
as a witnecs on his side, the enquiry authority
rejected the reqpe -t cn the ground thatthe applicant
di¢ not say as to what light the Ta51ldhar can throw

on Luoe subject. Since the .appointment of the applicant
was on the bezsis of the certificate issued by the
Tasildhar Madras, he only can say as to whether he

was saﬁisfied that the applicant béldnged to Kordda

Kapu commurity which is one of the sche@uled tribes.
Therefore, the éecision of the enquiry%authority

that the examinaztion of the Tasildhaf Madras was nct
relevant, does not appear to be a sound cne. The
certificate icsued by the Tasildhar Madras was in
- consonance with the d(tdﬁlc contained in the 'SSLC
régi_ter of the applicant available at Page 30 of

the matprial papers to the OA, in which as early as

in 1.9. 1946 against the column ndtlonality, ke caste

or religicn, it was recorded Hindu Konda Kapu.

Either in the memcranéum of charges ©r inZthe'statement
cof imputationslthere é?ii allegation that the applicant
had falsified his SSLC refister and made a false entry
to makeﬂgkat he belonged to Konda Kap# community.
Furthef, there i% no allegation in th; charge~cheet

that the arplicant cbtained the certificate cf

Tasildhar Madras that he belonged to Konda Kapu
community by playing ¥ %raud on therTasildhar.

On the other ‘hand, the  allegation is that the applicant

produced a false qgrtificate, There‘is absclutely

no evidence in'tﬁﬁﬁkntire file to show that the

0.012
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ebsolutely
/baseless, and perverse as there 1is no évidence on which,

such a finding can be arrived at by any reasonable person.:

12, Tn the result, the order of the disciolinary

© from service
authority at Annexure I dismissing the applicant/is set aside.
Going by the date of Birth shown in the SSLC records of
tlhe applicant, the applicant would have retired by this time
on attaining.the age of superannuation. Therefore, we canpot
direc? the respondents to réinstate the app}icaqﬁmﬁ?to service
The respondents are therefore directed to treat4fhe applicant
é}“%;s%ucontinued in service despite the impugned order at
anpnexure I to the OA which has been set aside and retired on
superannuation and toc pay him the entire backwages for the

o a

period during which he was kept out of service, and also

to fix his pension and other retirement benefits and make
the monetary benefits available to him within a period of
three months from the date of communication of a copy

this order. There is no order as to COSts.

—
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ICAR Matsyapuri PO, Cochin = 6B2:029, - — - = - —— ==

3, The Oirector, Kakinada Research Centre, Central In:stitutem
of Fisheries Technology, Kakinadi, E.G.District.A.P. )
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