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O.A. 590/92 Dt.of 

JUDGEMENT 

jAs per Hon'ble Shri AV Haridasan, Member(J)i 

This application, under Section 19 of 

the Administrative Tribunals Act, is directed against 

the order dated 25.3.1991 (Annexure A-6 to the OA) 

of the third respondent, imposing on the applicant 

the penalty of compulsory retirement from service, 

and the order dated 2.4.92 (Ani-jexure A-S to the OA) 

of the thconespondent 	rejecting his appeal 

against the order at Annexvre A-6. 

2. 	 Factual Matrix can be stated as follows: 

The applicant was working as a Lower Division Clerk 

in the ESI Corporation, Vizianagaram. One Sri G.Sanyasi 

Rao gave a complaint to the CBI, Visakhapatnarfl that 

Shri H.Lakshminarayana, Manager, ESI Corporaticn, 

Vizianagaram, made a demand for payment. of Rs.500/-

to him as illegal gratification and furtherJL4J sum 

of Rs.500 for being paid to the staff in his office, 

like, Sri G.Vasantha Rao (the applicant in this case) 

Shri Gurumurthy, Cashier, etc. for disbursement of 

dependent's benefits sancticned to the mother of 

Sri G.Sapyasi Rao on the death of his father, while 

working at Aruna Jute Mill, Vizianagaram on 13.10.1987. 

Not willing to pay the bribe demanded by 

Shri H.Lakshminarayana, Sri G. Sanyasi Rao made a 

complaint to the CBI. The CBI arranged! a trap on 

8.3.1988. As the manager was said to have directed 

Sri Sanyasi Rao to hand over the sum of Rs.500/-

to the applicant Sri G.Vasantha Rao, it is alleged that 

the applicant received the sum of Rs.500/- from the said 

Sanyasi Rao as illegal gratification for Shri H.Laxminarayana 

the Manager of ESI local office, and 	made demand , z
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for another sum of Rs.500/- for the stef: 

himself. The CBI officers caught the appicant at 

the time he is said to have received the sum of 

s.500/- and after testing the currency notes and 

the hand of the applicant, for detecting the acceptance 

of the mcney
/ 
 laid an FIR in the 	M*i&atêtbUtt. 

The proceedings were not further held in Court and the 

chargc-sheet was also'not laid. However, on the basis 

of inquiry held by the CBI, the applicant was proceeded 

against departmentally. He was served with a memorandum 

of charges dated 24.6.88 which contained the following 

charges. 

it 	 That, Shri G.Vasantha Rao, while functioning 
as clerk, ESI Corporation, Cocal Office, Vizianagaram 
by abusing his position as public servant, accepted 
an amount of Rs.500/- ftomSri G.Sanyasi Rao on 
6.3.88 on behalf of Sri H.axminarayana, Manager, 
Employee State Insurance Corporation Local Office 
Vizianagaram as illegal gratification other than 
legal remuneration towafds release of dependent 
benefits amount payable to the mother of Sanyasi 
Rao which was due to be paid to the lemise of 
his father late Shri Polipalui who died while 
working in Aruna Jute Mills on 13.10.87. 

Fruther, the said Sri G.Vasantha Rao 
demanded an amount of Rs.500/- on 8.3.88 twnx 
at ESIlocal office from G.Sanyasi Rao as illegal 
gratification to be paid after receipt of dppendents 
benefit amount to his mother and thereby commited 
gross mis-conduct as detailed in the statement of 
imputations of mis-conduct. 

By the afore said acts, Sri GVasantha Rao 
exhibited lack of integrity, conduct, unbec-6—mi-bg.  
of a public servant and thereby violaeed Rule 3 of 
CCS Conduct Rules,1964, read with Regulation 23 
of ESI Corporation (Staff and conditions of service) 
Regulations,1959 (as amemied.) 

Sd/- 
Regional Director 
Regional Office 
Andhra 'radesh 
Hyderabad. 
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In the statement of imputations 

Annexure A-2 to the memorandum of charges, it was 

alleged that Shri H.taxmjnerayena the Manager of the 

ESI Corporation, Local Office, demanded Sri Sanyasi Rao 

pay a sum of Rs.500 to him as illegal gratification 

and to pay a further sum of Iks.SOO to be paid to the 

staff of Efl Corporatfon inluding the applicant and 

the Cashier, that on 8.3.88, Shri<d.s5i Rao 

along with one SriS.Bangarai.ah and Other members of 

the trap party went to the ESI local office, that 

on being told by the Manager, Shri GSiraii?Rao 

paid Rs-500/- to the applicant in the presehce of 

Shri Bangaraiah, that the applicant made a demand for 

& further sum of Rs.500/-, that he was caught r4handed 

by, the CE1I Party and that by receiving Rs.500/- as 

il\egal gratification on behalf of Shri H.Laxminarayana 

the manager of ESI Corporation Local Office and makig 

a demand fora sum of Rs.500/- for himself and others, 

the applicanthas exhibited lack of integration and 

devotion to dity and a conduct unbecoming of a public 
and 

servant. The applicant denied the chargesa regular 

inqu4y was held. The Inquiry authority, on the basis 

of the evidence on record at the inquiry, submitted 

a report holding that the charges against the applicant 

were estab].ished. The third respondent, who is, the 

Disciplinary authority, accepting the findings of the 

Inquiry authority held the applicant guilty of the 

charges and imposed on him the penalty of compulsory 

retir&nent. The appeal filed by the applicant against 

the order of the Disciplinary authori,ty was also rejected 

by the appellate authority i.e. 2nd respondent. it is 

challenging these crders cf the Disciplinary Authority 

and the Apellate authority, the applicant ha 'tiled this 

application. 
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The applicant has alleged in 

that the charge sheet itself was vitiated as the charges 

of corruption being criminal offencunder Secs.161,162 

and 163 of the IPC, triable by a Criminal Court, JIJ 
3a departmental proceeding for such an offence is without 

jurisdiction, that as the CBI authorities after filing 

the FIR in Court háj subsequently dropped the proceedings 

for want of evidence, there is no justification for 

departmental proceeding against the applicrnt)  

that the applicant has been denied reasonable opportunity 

to defend himself in as much as, he was not permitted 

to be assisted by a legal practioner, while the pxne± 

Presenting Officer was a_C81 InsnPrtflr  

trained in prosecution, that the fpi 	findings of the 

Inquiry officer and the Disciplinary authority that the 

charges against the applicant are proved is perverse, 

as the same was notie3on any evidence at all, 

that the third respondent has committed a grave error 

in holding that the case of the applicant in involving 

the Managcr at a later stage was after thought 

against the imputetionsdtta misconduct and the allega-

tions in the memorandum of charges itself that the 

general remarks made by the third respondent in 

paragraph 5(a) (2) (1) of the impugned order of punishment 

being extraneous to the scope of the inquiry and having 

influenced the decision of the third respondent in the 

mat€er of penalty is unsustainable and il1legal and that 

te appellate authority has not considered the grounds 

raised by him in his appeal against the charges properly 

apd therefore, the impugned orders are liable to be set 

aside. 
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The respondents have contendt that th 

Tribunal has no jurisdiction to entertain this applicat 

that the inquiry was held in conformity With the rules, 

that the case of the applicant that he was denied reasona-

ble oPPortunity to defend in as much as, he was not 

allowed to engage a legal practioner has no merit *t 
X 	

in a departmental Proceeding, the employ 
ee 

facing a charge is not entitled to have the asistance 

of a legal practioner, that the case of the applicant as. 

that4the CBI did not prosecue the applicant though 

FIR was laid, no dePartmefltproceedjflg against him can be 

iflitiated\ I on the very se allegations is devoid of merit, 
 

that as the guilt of the applicant was established in the  

nquiry.ag6 the penalty of compuslory retirement was 

valláJ&y., imposed on the applicant. 

I 
We have given our anxious considerations to 

the facts of the case as brought out in the pleadings 

and the arguments advanced by the counsel appearing 

on1';  either side. We have also carefully perused the entire 

file relatinó to the disciplinary proceedings. 

The contention of the respondents that 

the'. Tribunal has no jurisdiction to entertain CJ 

an application against an order passed in a deper disci- 

plinary proceedings has only to be mentioned and rejected; 

because, the forum before which the order of a discipli- 

nary'authority imposing any penalty on a Central Govt. 

servant or an Official of an organisation notified 

under &eet4ept Administrative Tribunals Act)iS the 

Central Administrative Tribunal. Therefore, this argument 

is mis-conceived. 
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Important Points argued by the learned Counsel 

for the applicant assailing the impugned 
orders of 

penalty and the appellate authorjtya5 Order are- 
1) 	1-1- - 

7'. 

v) 

Proceedings are vitiated for the reason 

that as the misconduct alleged in th4flemoran._ 

durn of Chargqbejg criminal offence for which 

an of fendor could be prosuted in a criminal 
court, no Proceedings can be initiated 

On the very same allegatj03 by the departh,ent 

the action on the part of the inquiry authority 

in not allowing the applicant to be represen-

ted by a legal practioner has resulted in 
Violation of principj,3 of natural justice 

in as much as, reasonable oPPortunity for 

defending him was not off ered to the applicant. 
The finding that the applicant is guilty 
Of the charges is based on no legal evidence 
and therefore perverse. 

the observation of the disciplinary authority 
that the entire local office of the ESI 

Corporation was involved in corrupt practices, 

that the applicant himself was corrupt and 

that his attempt to involve the Manager 

was only an after-thought being extraneous 

to the scope of the inquiry $tbôp2. 

even by the allegations in the charge or 
evidence and having influenced the mind of 

the disciplinary authority, in determining the 

osed, the penalty of penalty to be imp 
compulsory retirement imposed on the applicant 

is unsustainable; and, 
the appellate authority has not applied 

his mind to the grounds raised by the applicant 
-a' 

in his appeal 

We shall deal with these arguments one by one. 



The argument of the learned counsel for 

the applicant that as the imputations against the 

applicant contained in the memorandum! of charges and 

:aflnexure there to being of criminal in nature, disclosing 

specific off ences, there was no jurisdiction for the 

third respondent to charge sheet him and to initiate 

disciplinary proceedings is also totally mis-conci&ed. 

Even if an action or omission of a Government servant 

amounts to a criminal offence, if it is also a misconduct, 

there is nothing de-barring the department from proceeding 
4-C 

against him departmentally, and not A prosecute him. 

The same can be said about the argument of the learned 

counsel for the applicant that once CM having filed the 

FIR in a competent court and decided not to file a charge- 

-, 	 sheet, it is not open for the departnentxt to initiate 

disciplinary proceedings. If the prdsecuting agency finds 

that the .thatesheett.ffL±ifiled in the criminal court 

may not be sustained for want of unimpeechable evidence, 

it may refer the case by filing a final report to 

that effect; but, that does not preclude the department 

fromproceeding against the employee, 11 there is sufficient 

material to find him guilty of mis-conduct. Since the 

standard of proof required in a criminal' case is of much 

higher degree than in a departmental proceedings, the 

fact that the criminal proceedings was dropped need not 
;.fièm 

necessarily preclude the departmentjroceedings being 

initiated. 

The learned counsel for the applicant argued 

that there is denial of reasonable opportunity to defend 

the applicant, in as much as, be was not permitted 

to avail the assistance of a legal practioner while the 
case 

prosectuioragainst him was presented by an Inspector 

of CDI. In this connection, the7d counsel for the 
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applicant referred to the decision in Dr K.Subba Rao 

Vs State reported in AIR 1957 AP 414, the decision 

of the Calcutta High Court  in Nipendranath Vs Chief 

Secretary, Govt. of West Bengal, reported in AIR 1961 

Cal.1 and another ruling of the Al' High Court in the 

case of Rao Rallapalli Suryanarayana Vs State of Al' 

reported in 1968 SLR 77. Having gone througthe entire 

proceedings of the inquiry, we do not findthat the 

applicant had, at any time, requested the inquiry 

authority to allow him to be represented by a legal 

practioner. It is seen that the defence assistant of 

the applicant, applicant, had,-raiseØfan:objectiojjtha4jhe CM 

Inspector should not be permitted to present the case on - 

behalf of the disciplinary authority, as he was not.competent 

to do so. A ruling was given by the inquiry authority 

that the objection was unsustainable. But,: nowhere 

it is seen that the applicant had sought permission to 

engage a legal practioner to defend himself. Therefore, 

there is no basis for the argument that there is denial 

of reasonable opportunity to defend himself as he was not 

allowed to engage a legal Pr(Lctioner.)for the simple reason)  

that the applicant had never requested the disciplinary 

authority to allow him to engage a legal practioner. 

Therefore, this argument also is devoid of merit. 

10. 	The charges against the applicant are)that he)  

on E.3.88 received a sum of :Rs.500/- as Lllegal gratifica-

tion from Sri G.Sanyasi Rao,- on behalf of Sri H)'axminara-

yana, the Manager of the local off fice of ESI Corporation2  

and that, he made a demand for a further sum of Rs.500/- 

on 8.3.88 at theESI local office from Shr,i G.Sanyasi Rao 

as illegal gratification to be paid;after receipt of the 

-t t r 



1.• 
dependent 

benefits of his mothej 

of Imputations it has been alleged that Sri G.Sanyasj 
Rao stated that Sri H.LaxM  
the i,araYan 	 theiMaflager of local bffice of ESI 

Corporation On 8.3.88 called 
Sri G.vesanthd Rao, the a 

Properly br 	
pplicant and 

±flStcted him to 
ief Shri Sanyasi Rao and take from Sri Sanyasi 

Rao 1s.500/. On his behalf and that, Sri 
Vasantha Rao, 

the applicant herein, had taken from Sri G.Sanyasi Rao 

Rs.500,'._ as bribe and adtjsed him to come to the office, 

the next day along with necessary life certificate etc., 

and that, he demanded another sum of Rs.500/_ for him-

self and all the office staffs  7 witnesses were 
examined in Support of the charge and two witnesses 

were examined in defence, sEven according to the 

Statement of imputations, the trap was arranged to 

book Sri, H.Laxminarayana,  the Manager of the local 

office of ESI Corporation, on the ground, that he had 

made a !demand of Rs.500/- asbribe for releasing! the 
I 

dependent benefits to themother of Sri Sanyasi Rao 

and has also Stated that a further sum of Rs1500/-

should be paid to the staff including the applicant and 

the cashier in the office. In the complaint: given by 

Sri G.SanyasiRa0, a copy of which was marked as P1 

in the inquiry, the allegation was that Sri 

made the demand and there was no allegation that the a 

applicant Xxx a±fl had made any such demand though it was 

alleged that ! the applicant was also with the said 

Sri M.LaxminaraYaa, the Manager of the local £51 

Corporation. it turned out that money was paid in the 

hands of the pp1icant because, allegedly Sri taxrni 

narayana had asked Sri Sanyasi Rao to make the payment 

to the,PP1iC8nt and had instructed the appliicint to 

/ 



to receive the money on his behalf. PW2, PW3 and also 

some other witnesses have deposed that the applicant 

on 8.3.88 came out from the office along with 

Sri G.Sanyasi Rao and Sri Sanyasi Rao paid Rs.500/-

to the applicant at which time, the CBI official 

apprehended the applicant. PW2, Sri Sanyasi Rao, 

the complainent in this Case in his ch2.f examination, 

stated, that Exhibit P1 and P2 were signed by him and 

that, he stood by the statement given by him and recorded 

by the CBI official. In cross-examination, he hesitated 

as follows: 

"Question:: Do you know Mr Vasantha Rao? 

Answer :: Because I know him as I was going to 
office after my father's death. 

Question:; Did he demand any money? 

Answer :: He did not. 
cQsxce Gupta 

Question:: W2wPa La pay to Sri Vasantha Rao anything? 

Answer u No." 

The presenting officer put a question in re-examination 

"at that time did Vasantha Rao demanded money and take it?" 

to which, the PW2 answered that he demanded and received. 

Sri TVVS Murthy, counsel for the applicant argued that 
loot-U4 6So& - 

a reading of the testimony of PW2Lthat the 	ness has 

not implicated the applicant and that, the answer in 

re-examination cannot be considered as an affirmative 

testimony given by him, that the applicant had demanded 

any money, from Sri Sanyasi Rao. The learned counsel 

for the r espondent argued that, in the statement given 

by the PW2, while he was questioned 6n4he_4*eteWt 

by the CBI inspector, Sri Sanyasi Rao, PW2 had stated 

that the applicant demanded Rs.500/-, that the testimony 

of the witness includes the statement given to the CBI 

Inspector also, and therefore, it cannot be said that 

,...12 
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Sri Sanyasi Rao at no point, in his testimony, Stated 

that the applicant had made the demand. It is true that 

the examination of a withess includes, chief examination, 
cross_examination and reexaminatjon In a departmentaj 

Proceeding, a statement recorded during the prelimjne ry 
investigation can be admitted in evidence if the maker 

of the statement affirms the same and if the maker 

of the statement is made available for cross_ex,iflation 

Here, Sri Sanyasi Rao, the PW2, has been made avajlthle 

for cross_examination and was cross..examined on behalf 

of the applicant. He has also Stated that he stood by 

the statement recorded by the CM inspector. Therefore, 

if this statement has been affirmed by him, and if 
this 

statement can be taken as one recorded during the 

preliminary investigation in a departmentai 

Proceeding, it can be said that the witness SanyasRao 

had stated while questioned during preliminary investi-

atior>that the applicant had made a demand and that, 

he had knowledge of the fact that the sum of Rs.500/- 

received by him represented illennl 	--' 
cr1 fl.Thxminarayana. It was argued by 

Sri Murthy that the statement recorded by an Inspector 

of CM during investigation of a criminal case, after 

registering the FIR cannot be considered as a 
recorded 

statement m$Ie.L during 	preliminary investigation.)  

and that the above statement cannot be used for any  

purpose other than for contradicting the maker of the 

Therefore, Sri 
statement if examined in court. of Sri Sanyasi Rao 

ed that the statement Murthy arQl3 

2W2 and that of Sri S.Bangariah pW3, recorded by the  

CBI InspeCt0r during the enquiry cannot be treated as 

i6ence 

 

in vies of the bar contait\ed in 

of. Criti ?rc,c2edUre * 
t62 ci the Coae 
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This argument may appear 
i - 

- Persuasive: 	' but, a Ptoper, 0nstructim 

9 the PtOvisjon$ contained in 
Section 161 and 162 of the Code of 

Crimjnai Procedure 
would make it clear that the statement re 

Corded by 
a Police Officer under Section 161 Crjmj 

mdl Procedure Code can be used by the a 
used only for contradicting 

the Witness and for no other Purpose in a 
ny trial 

or enquiry under the Code. But the bar Contained 

in 
Section 162, does not extend to the 

dliScipllnary 

proceedings because that is not an trial or enquiry 

under the Code. The statements though recroded by CBI 

Inspector,was reed over and translated to the P142 

Sri Sanyasi Rao by the Presenting Officer during 

enquiry and Sri Sanyasi Rao said that he stood by 

what was stated in the statement. Similaxly, PW3 

Sri Bangariah has also affirmed that be stood by the 

statement recorded by the CBI Inspector while the same 

was read over and translated to him in Te]ugu. P142 

has, in his statement recorded by CBI Inspbctor 

which cannot be considered as part of the Chief 

examination in the enquiry, stated that Sri Vasantha 

Rao, the applicant was present when the manager demanded 

Rs.SOO/- as bribe for him and another sum of Rs.500/-

f or the staff including the applicant, that on 8.3.88 

the manager instructed Sri Vasantha Rao to accept 

Rs.500/- from Sanyasi Rao outside the office, that the 

applicant came out with him and PW3, that :the applicant 

received Rs.500/ and demanded that Rs.500/ for the 

staff tit 
including him should be paid after receiving 

the dependent benefits and that at that time, P%'J1 

and other officers caught the applicant red_handed. 

PW3 Sri Bangath) also, has in his statement 

recorded by CBI Inspector which was affirT1ed by him 
/ 

at the enquiry stated the saw' details. Though the 
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PW2, Sanyasi Rao in cross-examination answered 

applicant did not demand money, in re-examinat: 

he has stated that the applicant demanded and accepted 

money. In the statement of PW03 Bangàriah:kas stated earlier 

he has corroborated what PW2 had stated. But, in 

cross-examination he said. that the applicant did 

not demand money. But he has stated that the manager 

had instructed Sri Sanyasi flao to pay Rs.500/-

to the applicant and the applicant came out and accepted 

the money. Under these circumstances it cannot be 

said that there is no evidence at all to establish 

that the applicant received Rs.500/- from Sanyasi Rao 

knowing it to be bribe and that he made a demand for 

Rs.500/-. This evidence may not be sufficient 

in a criminal case. But, in a departmental disciplinary 

proceedings, the degree of proof required is not the same 

oJ~ required in a criminal case. If the disciplinary authority 

on the basis of some evidence cci lprtaA 
a ranoing in a prcceeding of this nature, it is 

not open for the Tribunal to embark on a re-appreciation 

of evidence and to see whether a different conclusion is 

possible. Even thf a different conclusion is possible, 

the Tribunal will not interfere with the findings 

on fact, unless, it is manifestly perverse. Therefore, 

we are not persuaded to hold that the finding of the 

disciplinary authority that the charges against the 

applicant has been established is perverse. 

11. 	The learned counsel for the applicant argued 

that the disciplinary authority has without any basis, 

held that the applicant tried to involve the Manager only 

as an after theught and that there was corrupt practice 

in the office and that this has vitiated the finding. 

Though th#bservation of the 	7p1inary authority was 

S S 

C- 
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unnecessary and baseless, nevertheless., we are of the 

firm view that the finding is not vitiated because 

of the avoidable observation since the same is supported 

by evidence. 

12. 	Sri Murthy finally argued that the disciplinary 

authority has commited error in awarding the appitant 

the penalty of compulsory retirement,L because, as the 

applicant did not have the requcstlUength of setvice 

tobe entitled to get pension, the compulsory retirement 

in his case actually is as bad as removal from service. 

He further argued that the appellate authority also failed 

to consider this aspect and that, for that reasons 

the impugned orders are liable to be set aside. He 

also relied on some ruling to the effect that the State 

cannot ciompulsorily retire a person if be has not 

completed the minimum length of service to be entitled 

to pensionary benefits. The rulings referred to, by 

the learned counsel for the applicant do not pertain 

to awarding the penalty of compulsory retirement in a 

disciplinary proceeding, but to retiring a government 

servant on public interest. Therefore, there is no 

merit in this argument of theLearned counsel for the 

applicant. If the disciplinary authority finds 

that a person lacks integrity and devotion to duty 

and that his mis-conduct is such that it renders him 

unfit to continue in government service, then a penalty 

of compulsory retirement is the mildest penalty that ca 

be awarded. So, we dc not find apy reason to interfere 

with the impugxed orders. 
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13. 	
Though we are not persuaded to interfere with 

the Impugned orders, we Cannot refrain ourselves from 

expressing our astonishment at the attitude of the respon... 

dents in not taking any action against Sri Laxminarayana, 

Manager, against whom the trap was arranged and tangible 

evidence was Collected to show that he had demanded 

illegal gratification from Sri Sanyasi Rao and that the 

applict received fl.5oo/ from Sri SanyasiRea 

only as the agent of Sri H.Laxminarayana,Managerof the 

Local office of ESI Corporaj 

14. 	?fic*isr, in the 4'CL 2 conspectus of facts 
and circumstances this application, which is !devoid of 

--Co merits1  is d1sm4o-- - 	 co Jeer the  
own costs. 

A.B. CURT I) 	 (A.v. HARIDASAN) 
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