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JUDGEMENT ;

{As per Hon'kle Shri AV Haridasen, Member(J) X
This application, under Section 1¢ of
the Administrative Tribunals Act, is directed against
the order dated 25.3.1991 (Annexure A—Gjto the 0A4)
of the third respondent, impcsing on the applicant

the penalty of compulsory retirement from service,

_ané the order dated 2.4.92 (Annexure A-8 to the CA)

cf the ﬁ@ﬁﬁhﬁ&espondent &> rejecting his. appeal

sgainst the crder &t Annexure A-6,

2. Factual Matrix can be stated as follows:
The applicant was wcrking as a Lower Division Clerk
ip the E8I Corporation, Vizianagarsm. One Sri G.Sanyasi
Ra® gave a compiaint to the CBI, Visakhapatnam that
Shri H.Lakshminarayana, Manager, ESI Corperaticn,
Vizianagaram, made a demand for psyment cf Rs.50C/-
to him as illegal gratification and further{ o-: sum
of Rs.500 for being paid to the staff in his office,
like, Sri G.Vasantha Rac (the applicant in this case)
Shri Gurumurthy, Cashier, etc. for disbursenent ct
dependent's benefits sancticned to the motber of

Sri G.Sapyasi Rao on the death of his father, while

workirg at Aruna Jute Mill, Vizianagaram on 13.10.1987.

! Not willing tolpay the bribe demanded by

Shri H.Lakshminarayana, Sri G. Sanyasi Raoc made a

compleint to the CBI. The CBI arranged a trap on

8.3.1988. As the manager was szid to have directed

Sri Sanyasi Rao to hand over the sum Of‘Rs;SOO/—

to the applicant Sri G.Vasantha Rso, itlis alleged that

the applicant recelved the sum of Rs.500/- from the said
Sanyasi Rao as illegal gratification for Shri H.Laxminarayane

the Manager of ESI local cffice, and also ma@é/a demand



for another sum of Rs.500/- for the steff In
himself. The CBI cifficers caught the éppiicant at
the time he is said tc have received the sum of

Rs.500/- and after testing the currercy nctes and

the hand cf the applicant, for detectinc the acceptance

s —_——

cf the mcney/lald an FIR in the- z»-ﬂagistrate “Court.

The proceedings werz mot further held in Court and the

cﬁargc-sheet was alscnot laid., However, on the basis
of inguiry held by the CBI, the applicant was proceeded

against departmentally. He was s=rved with a memcrandum

of charges dated 24.6.88 which contained the following
charges.

" That, Shri G. Vesantha Rao, while functioning
as clerk, ESI Corporation, Bocal Cffice, Vizianagaram
- by abusing T"is position, as public servant, accepted
an amount of Rs.500/- from. Srl G.Sanyasi Rao cn
6.3.88 cn behalf cof 8ri H."axminarayana, Manager,
Employee State Insurance Corporation.Local Cffice
Vizianagaram as illegal gratification other than
legal remuneratiocn towards release of dependent
benefits amount payable t¢ the mother of Sanyasi
.Rao which was due to be paid to the demise ‘of
his father late Shri Polipalli who died while
working in Aruna Jute Mills cn 13.10.87.

Fruther, the said Sri G.Vasantha Rao
demanded an amount of Rs.500/- on 8,3.88 Xawards
at ESIlocal cffice from G. Sanyasi Raoc as illegal
gratification to be paid after recelpt of dependents
benefit amount to his mother and thereby commited
gress mis-conduct as detailed in the statement of
imputaticens of mis-conduct.

By the afore said acts, Sri G.,Vasantha Rao
exhibited lack of integrity, conduct, unbecéming
cf a public servant and thereby violated Rule 3 of
CCS Conduct Rules,1964, read with Regulation 23
of ESI Corpcration (Staff and conditions of service)
Regulations, 1959 (as amengded.)

sd/-
Regicnal Director
Regional Office
Andhra Pradesh
Hyderabad.
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In the statement of imputations which
Annexure -

2 to the memorandum of charges, it was

\Tb\\N\\\
alleged that Shri H.BLaxminaravana,
I‘.
Il!l

ESI Corporation, Local Office,

the Manacer of the
to pay a sum of Rs.

demanded Sri Sanyasi Rao

500 to him as illegal gratification:
and to pay a further sum of Rs
;staff of %

«500 to be paid to the
SI Corporation inbluding tre applicant and
the Cashier, that on 8.3.88,

Shri“G,Sanyasi Rao
along with one SriS.Bangaraiah and other members of

<

the trap party went to the ESI local office, thsat
ﬂon being told by the Manager, Shri G.$anyasi’ Rao
paid Re-500/- to the zpplicant in the preserce of
%hr; Bangaraiah, that the aprlicant rade a démand for

]
a further sum of Rs.500/~-, thst he was caught redhanded

by the CBI Party and that by receiving Rs.500/- as

illegsl gratification on behalf of Shri H,I.axminarayana
|

P , .
the manager of ESI Corporation Local Office and making

& demand for.a sum of Rs.500/- for himself and others,

the'applicant%has exhibited lack of integration and

: §
devetion to duty and a conduct unkecoming o
servant.

f a public
and
The applicant denied the chargesy a regular

|

inquiry was held. The-Inquiry authority, on the basis
of the evidence on record ét the inauiry, submitted

a report holding that the charges against the applicant
were established,

The third respendent, who is the

Disciplinary authority, accepting the firdings of the

Inquiry authcrity held the applicant guilty of the

charges and imposed on him the penalty cf compulépry
retirément.
i

The appeal filed by the arplicent against
the ordef'of the Disciplinary authority was also rejected

by the appellate authority i.e. ?nd respondent.

It is
challencirg these crders cf the Disciplinary Authority

and the Appellate zuthority, the arplicant ha
applicaticn.

~Filed this

...5
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%aj} The applicant has alleged in the—appliCation

—

that the charge sheet itself was vitiated as the charges
of corruption being criminal offencefunder Secs.161,162
2 and 163 of the IPC, triable by & Criminal Court, L;:;J
' s departmental proceeding for such an offence is witbhout
] jurisdiction, that as the CBI authorities after filing
| the FIR in Court?ﬁgflsubsequently dropped the proceedings

- ‘
i for want of evidence, there is no justification for
B | iégiégigyhe departmental proceeding against the\applicant)'

4 : that-the applicant has been denied reascnable opportunity
| ' to defend himself in as much as, he was rot permitted

to be assisted by a legal practicner, while the prEEaEHiRZS
;Presenting Officer was a CBI Insnectar .sha wise ooni9
;trained in prosecution, that the £fr® findings of the

|Inquiry officer and the Disciplinary authority that the
|

icharges against the spplicant are proved is perverse,

!
]

ias the same wasg notﬁégéatiﬁon any evidence =zt all,

'that the third respondent has committed a grave error

‘in holding that the case of the applicant in involving
. o -
the Manager at a later stage wasﬁafter thoughtnitj

‘against the imput=tions ¢f & misconduct and the allega-
l ;3

tions in the memorandum of charges itself thaE’the
|

general remarks made by the third respondent in
%aragraph 5(a) {2) (i) of the impugned order of punishment
ﬁeing extraneous to the scope of the inqﬁiry and having
_influenced the decision of the third respondent in the
. matter of penalty is unsustainable and 1llegal and that

ﬁhe appellate authority has not considered the grounds
|

raised by him in his appeal against the charges properly

|

anpd therefore, the impugned orders are liable to be set

a?ide.

: 0'0600 .
| |

|




i ble opportuni
t ty to defenq,in a8s much as,
} allowed to éngage a legal
| (—“-:;::7‘5» as 1
E TE)R N a departmental proceeding,
1
L

he was not

practione& has no merit jer

the employee

facing .
9 & charge is not entitled to have the asistance

| of a ::gal Practioner, that the
r ‘

;initiatedlon the very same allegations is devoid of merit,
i |

that as the guilt of the applicant was established in the
inquirxjanﬂ the penalty of compuslory retirement was

validly . imposed on the applicant,

;? We have given our anxious considerations to

tﬁe facts of the case as brought out in the pleadings

aé@ the arguments advanced by the counsel appearing
onleither side, We ha§e also carefully perused the entire

file relating to the disciplinary proceedings.

|

64! The contention of the respondents that
thelTribunal has no jurisdiction to entertain 7 _.J

an épplicatioh against an order passed in a depes disci-
pli&ary proceedings has only to be mentioned and rejected;
becaﬁse, the forum before which the order of a discipli-
narylauthoritf imposing any penalty on a Central Govt,
servént or an official of an organisation notified

undef Seetien Administrative Tribunals Act)is the

Centr§1 Administrative Tribunal., Therefore, this argument
is mié-concé$veh.

. ..c7
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| ' Violation of principfes
f “in as much as,

~defending him w
-The finding tha

of natural justice
reasonable opportunity for
@S not offered to the applicant,
- of the charges :st:e cant 1s quilty
. and therefore perv Soedon no lesal Svidence
; erse,
the observation of the disciplinary authority
that the entire local office of the ESI
Corporation was involved in corrupt practices,
that the applicant himself was corrupt and
that his attempt to involve the Manager
was only an after~thought being extraneous
to the scope of the inquiry ot born BUE "
even by the allegations in the charge or
evidence and having influenced the mind of
. the disciplinary authority, in determining the
penalty to be imposed, the penalty of
compulsory retirement imposed on the applicant
ié unsustainablerand,
v) the appellate authority has not applied
his mind to the grounds raised by the applicant

L —— T

in his appeal memorandum. - .* .

We shall deal with these arguments one by one.
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@9 The argument éf the learned counsel for
the applicant that as the imputations against the
applicant contained in the memorandum}of charges and
‘apnexure there to being of criminal in nature, disclosing
.specific offences, there‘was no jurisdiction for the
third respondent to charge sheet him and to initiate
&disciplinary proceedings is also totally mis-conceived.
Even if an action or omission of a Government servant
amounts to a criminal offence, if it ﬁs also a misconduct,
there is nothing de~barring the department from proceeding
against him departmentaliy. and not:;rosecute him,
The same can be said about the argument of the learned
counsel for the applicant that once CBI having filed the
FIR in a competent court and decidedgnot to £ile a charge~

sheet, it 1s not open for the depart&entxt to initiate

|
disciplinary proceedings. If the prosecuting agency finds

that the ghﬁ;ﬁgééﬁé%ﬁééﬁ%fiied in the criminal court

may not be sustained for want of unimpeechable evidence,

it may refer the case by filing a final report to

that effect; but, that does not preclude the department
fromproceeding against the employee,%if there 1is sufficient
material to find him guilty of mis-c%nduct. Since the
standard of prcof reguired in a criminal case i1s of much
higher degree than in a departmental proceedings, the

fact that the criminal proceedings was dropped need not

: { EZom
necessarily preclude the departmenqggﬁroceedings being

initiated.
i ! L"
97, The learned counsel for the applicant argued

that there is denial of reascnable opportunity to defend
the applicant, in as much aé, he wasgnot permitted

to avail thi:assistance of a legal practioner while the
prosectuion{azzinst him was presented bf an Inspector

of CBI. 1In this connection, the leaned counsel for the

'009




applicant referred to the decision in Dr K,Subba Rao

9.0
Vs State.reporied in AIR 1557 AP 414, the éecision

of the Calcutta High Court in Nipendranath Vs Chief
Secretary, Govt. of West Béngal, reported in AIR 1961
Cal.1 and another ruling of the AP High Court in the
case of Rao Rallapalli Surfanarayana Vs State of AP
réported'in 1968 SLR 77. ﬁaving gone throﬁghthe entire
proceedings of the inguiry, we do not find!that the
applicant had, at any time, requested tﬁe inquiry
authority to allow him to ﬁe represented bf a legal
practioner., It is seen thét the defence assistant of

Inspector should not be permitted to present the case on
behalf of the disciplinarylauthority, as hé was nopcompetent
to do so. A ruling was given by the induify authority

that the objection was unsustainable., But, nowhere

it is seeh that the applicant had soughtlpermission to
engage a legal practioner t; defend himself. Therefore,
there is no basis for the argument that there is denfial

of reasonable opportunity té defend himself as he was not
allowed to engage a legal p£actione€>for the simple reasoq)
that the arplicant had never reguested the disciplinary
authority'to allow him <to engage a legal practioner.

Therefore, this argument also is devoid of merit.

10. " The charges against the applicant are)that hg)
on é.3.88 received a sum of Rs.500/- as illegal gratifica-
tion from Sri G.Sanyasi Rao, on behalf of Sri H.“axminara-
yané. the Manager of the locazl offfice of ESI Corporation)
and that, he made a demand for a further sum of Rs,500/-
on 8.3.88 at theESI local office from Shri G.Sanyasi Rao
as illegasl gratification to be paid)after receipt of the
| R X
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the applicant herein

+Sanyasi Rao

@8 bribe apg ad¥ised him to come ¢+

© the Office'

the next g
a
Y along with Necessary life certifi
: ‘cate, ete.,

examined i
in support of the charge and two witness
es

wer |
€ examined in defence. & Even according to the

statement of imputations, the trap was arranged to

" Book Sri H.laxminarayana, the Manager of the local

office of ESI'Corporation, on‘the-ground, that he had
made a demand of Rs.500/- asbribe for releasing‘the
dependent benefits to themog;er of Sri Sanyasi Rac
and has also stated that a furteer sum of Rs,500/-

should be pald to the staff including the applicant and

the cashier in the office. In the complaint given by

sri G,.,Sanyasi Rao, a copy of which was marked as Pl

in the inquiry, the allegation was that Sri H.Laxminarayana

made the demand and there was no allegation that the =

applicant MEX sksm had made an
that lthe applicant was also with the s

y such demand though it was

alleged aid
the Manager of the local ESI

sri H.baxminarayana,
4
paid in the

Corporation. It turned out that money wWas

i . ‘
hands of the spplicant; because, allegedly Sri Laxmi-

narayaﬁa had asked Sri Sanyasi Rao to make tbe payment

to theﬁp
{
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to receive the money on his behalf. PW2, PW3 and also

some other witnesses have deposed that the applicant

on 8.3.88 came out from the office along:with

Sri G.Sanyasi Rao and Sri Sanyasi Rao paid Rs.500/-

to the applicant at which time, the CBI official
apprehended the applicant; PW2, Sri Sanyasi Rao,

the complainant in this case in his ch%ﬂf examination,
stated, that Exhibit P1 and P2 were sigﬁed by him and
that, he stood by the statement given by him and recorded
by the CBI official. 1In cross—examination, he hesitated
as follows: .

®"Question:: Do you know Mr Vasantha Rao?

Answer :: Because I know him as I was going to
office after my father's death,

Question:: Did he demand any money?

Answer :3 He did not.

 Question::..D¥fsBa €6 pay to Sri Vasantha Rao anything?

Answer t: No."

The presenting officer put a question in re-examination
“"at that time did Vasantha Rao demanded money and take it?"

to which, the PW2 answered that he demanded and received.

Sri TVVS Murthy, counsel for the applicant argued that
would Ahow
a reading of the testimony of nglfhat thea§5523§§:;1has
not implicated the applicant and that, the answer in
re-examination cannot be considered as an affirmative
testimony given by him, that the applicant had demanded
any money, from Sri Sanyasi Rao. The learned counsel
for the r espondent argued that,:in the state@ent given
by the PW2, while he was questioned dn-thestatement—
by the CBI inspector, Sri Sanyasi Rao, FW2 h%d stated
that the applicant demanded Rs.500/-, that the testimony

of the witness includes the statement given to the CBI

Inspector alsoc, and therefbfé, it cannot be s?id that

'00012
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Sri Sanyasi Rao at no point, in his teétimony, stated
that the applicant had made the demand, It is true that
the examination of a8 witness inecludes, chief examination,
Cross-examination and re-examination., 1In g departmental
broceeding, a statement recorded duringithe preliminary
investigation can be admitted in evidence if the maker
of the statement affirms the sanme and if the maker

of the statement is made available for Cross-examination,
Here, Sri Sanyasi Rao, thé P42, has been made available
for Cross-examination and was Cross-examined on behalf

of the applicant. He has also stated that he stoogq by
the statement recorded by the CBI inspector, Therefore,
if this statement has been affirmed by him, and if bhis
statement can be taken as cne recorded during the

- prelimipary investigation in a departmental

| proceeding, it can be said that the witness SanyasiRao
.ihad Stated while questioned during preliminary investi-
gatioe)that the applicant had made a3 demand and that,

he had knowledge of the fact that the sum of Rs.500/-

-| P S ]
received by him represented illens
—sw~ew w Ol H,7axminarayana. It was argued by

Srl Murthy that the statement recorded by an Inspector
of CBI during investigation of a criminal case, after

registering the FIR cannot be considered as a
' corded
tatement mﬁﬁq&rguring preliminary investigaticq)
sta

for any
d that thé above statement cannot be used
an

Therefore, Sri

' d in Court.
statement if examine .

as
d that the statement of Sri Sany
gue

s = Ss.Bangarian FPW3, recorded‘by the

t of Sri
2 and tha
" during the enquiry ¢

nt
ce in view of the bar co
’ 7
cde of Crifinal

annot be treated as
{ .
| .
i InSpeCtor\ ained in

ot
supstantive ?Vlﬁe

Procedure.

C
- g2 of the
ot L..13
on 161 |

gectd
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ion 161 Qriminal Procedure

o But the par contained
n seg ‘
ction 162, does not extend to the diéciplinary

pro?eedings because ;hat ié not an trial or enquiry

under the Code. The statements though recroded by CBI

Inspector,vwas read over and translated to the PW2
Sri Sanyasi Rao by the Presenting Officer during

enquiry and Sri Sanyasi Rac said that he étood by

P

what was stated in the stztement, Similafly, PW3

Sri Bangariah has also affirmed that he stood by the
statementfrecorded by the CBI Inspector while the same
was read over and translated to him in Telugu. PW2
has, in his:statement recorded by CBI Insp%ctor

which cahnot be considered as part of the Chief
examination in the enquiry, stated that Sri Vasantha

Rac, the applicant was present when the manager demanded

Rs.500/- as bribe for him and another sum of Rs.500/-
for the staff including the applicant, that on 8.3.88

the manager instructed Sri Vasantha Rao to accept

Rs.500/- from Sanyasi Raoc outside the office, that the

applicant came out with him and PW3, that the applicant

o
2 .500/~ for the
received Rs.500/~ and demanded thzt RS {

|
staff znk= including him should be paid after receiving

’;l
the dependent venefits and that at that time, PW

and other officers caught bhe applicant red-handed.

far ' is statement
PW3 Sri Bangaﬂq;h alsoc, has in hi ‘

|
hich was affirmed by him
recorded by CBI Inspector W P, ‘

at the enquiry stated the saMé details. Thoggh the

1 ..;.14
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PW2, Sanyasi Rac in cross-examination answered that
applicant did not demand money, in re-examination
he has stated that the applicant demanded and accepted
money. In the statement of PWCBJBangériéhxas stated earlier
he has corrcborated what PW2 had statéd. But, in
cross-examination he said that the applicant did
not demand money. But he has stated that' the manager
had instructed Sri Sanyasi Rac to pay Rs.SOO/-
to the applicant and the applicant came out and accepted
the money. Under these circumstances iit cannot be
sgid that there is no e§idence at all to establish
that the abplicant recelved Rs.500/- from Sanyasi Rso
knowing it to be bribe and that he made a demand for
Rs.500/-. This evidence may nct be sufficient
in a criminal case., But, in a departmental 6isciplinary
proceedings, the degree of proof required is not the same
required in a criminal case. If the diéciplinary authority

on . the basis of scome evidence collertar ~& - '
wuuer o Tinding in a precceeding of this nature, it is

not open for the Tribunal to embark on a re-appreciation
of evidence and to see whether a different conclusion is
possible. Even &f a different wonclusion is possible,
the Tribunal will not interfere with the.findings

on fact, unless, it is manifestly perverse, Therefofe.
-we are not persuaded to hold that the finding of the
disciplinary authority that the charges againsf the

applicant has been established is perversé.

11. Thé learned counsel for the applicant argued
that the disciplinary authority has withcut any basis,
held that the applicant tried to invoclve the Manager only
as an after thcught and that fhere was coérupt practice

in the office and that this has vitiated the finding.

& . :
Though thg%bservation of the disciplinary authority was
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unnecessary and baseless, nevertheless, we are of the
firm view that the finding is not vitiated because

of the avoidable observation since the same is supported

by evidence.

12, Sri Murthy finally argued that the disciplinary

authority has commited error in aWarding the appliant
the penalty of compulsory retirement, because, as the
applicant did not have the requestitlength of sefvice
tobe entitled to get pension, the.coﬁpulsory retirement
in his case actually is as bad as removal from service.
He further argued that the appellate authority also faileé
to consider this aspecf,and that, for that reason,

the impugned orders are liable to be set aside, He

also relied on some ruling to the effect that the State
cannot cOmpulsorily retire a person if he has not
completed the minimum length of seryice to be entitled

to pensionary benefits. The rulings referred to, by

' the learned counsel for the applicant do not pertain

to awarding the penalty of compulsory retirement in a
disciplinary proceeding, but to reﬁiring a government
servant on public interest. Therefore. there is no

merit in this argument of the?earned counsel for the

applicant. If the disciplinary authority finds

that a person lacks integrity and:devotion to duty

and that his mis-conduct is such that it fenders him

unfit to continue in government service, then a penalty

of compulsory retifement is the mildest penalty that can
\

be awarded. So, we éc not find any reason to interfere

with the impugned orders.
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13, Though we are not Persuaded to interfere with |
the impugned orders, we cannot refrain ourselves from
expressing our astonishment at the attitude of the respon-
dents in not taking any action against Sri Laxminarayana,
Manager, against whom the trap was arranged and tangible
evidence was collected to show thast he had demanded
illegal gratification from Sri Sanyasi Rao and that the
applicant receivedst 500/- from Sri Sanyasi ‘Rao
only as the agent of Sri H Laxminarayana,Manager of the
Local office of EST Corporation.
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"Dismissed —

| N
A_‘~Reiect93%€;dered
~‘No order a \fo costs.
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