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IN THE-CENTRAL AOMINISTRATIVE TRIBUNAL : HYDERABAD BENCH
AT HYDERABAD
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Mr. R. Prasada Rao .. Applicant.

Us

1. The Gsneral Manager,
SC Rly, fail Nilaysm, _ [
Secundg rabad.

2. The Divisional Railway Man ager,
SC Rly, Vijayawada = 1. i

. The ér. Divisional Mechanical
Enginaﬁr (Loco), }

SC Rly, Vijayawada. .. Rgspondents,

#

.

|

| f
Counsellfar the Applicant : Mr. J.M, Naidut

Counsel for the Respondents : Mr. D.Francis Paul,S5C for Rlys.
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THE HON'BLE HRI A.V. HARIDASAN : MEMBER (JUPL.)
THE HON'BLE SHRI R. RANGARAJAN : MEMBER (ADM&.)
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0.A. No. 541/92.

§ As per the Hon'ble Sri A.V, Haridasan, Member (Judl.)

The applicant uhile‘uorking as & Loco Khalasi ungder
the Loco Foreman, Rajahmundry was Served with'a charge sheet
dt. 19.5.86 alleging that he yas unauthorisgdly ;bsent from
duty. -An enquiry yas held. On the basis of %he report aof
the enqu1ry officer, the 3rd respondent issued thélmpugned
order dt. 26-12-86 finding the applicaent guilty oP unauthorised
ahsence for the yarious periods mentioned in the order
extending to 269 days and awarding the applioant:a punishment
of removal from sgervice with imme diate affect. hggrieued
by this?ordar the applicant filed an appeai ﬁo the 2nd
reépondgnt uhc‘by order dt. 23.3.87 rejected .the appeal.
Feeling aggrieued by the appellate order the apqlicant
approached this Tribunal eaflier by Piling OA No. 464/89.

The Tribunal pelt that the appellate authority has not
considered all the grounds mentioned in the appsal memorandam
and pemitted the matter o tha appellate authofity for a
frash disposal bearing in mind ths¢gbseruatiéns;made in

the order. Persuant to the direction, containeé in the
judgement of the Tribunal, the 2nd respondent, again vide

his order dt. 13.10.1991 dismissed the appeal. It is in
thg§:/§ircumstancas that the applicant has Pﬁled the
application U/s 13 of the A,T.Act impugning the order

dt. 26.12.1986 of the 3rd respondent as well as the

appella te order dt.{§§-1841991 igssusd by the; 2nd respondent.
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2. The factual background in which the proceedings
were initiated against the applicant can be briefly

stated thus, The applicant had gone to Alluru to

visit his old parents)) and he [b&fsaid to have €allen ill
v

' I
while at Alluru. He was under the treatment of Dy. Civil

Surgeon, Government Hospital, Alluru from 30-10-85 to
13~5=-86. Wnils the applicant recovered he reported for

duty with a fitness certificate issusd by the Dy.Civisl
Surgeon, a copy of which is available at Page-13 of the papsr
book. It is ggen from the geptificate that the applicant
was under treatment of Dr.P.V. Xrishna Reddy, Qy, tivil

- -
, -~
Surgson from 13-10-1985 to 13-5-86 for YInagtipg, Hapsion W

(Jaundice)'. However, the Loce Foreman did not permit the
epprLLanltL W T8J01n auty but sent him to tha D.M.0., for

proper certificate. The 0.M,0, did not give him any
certificate. Thérea?ter the charge sheet ugs igsusd

and the gnquiry held.

J. 7 The grounds eh which the impugnad ordér is
assailed arse that (i) either in the Article of Charge

of in the Statement of Imputation thers is no allegation
of any misconduct, and (ii) that the punishment‘auéfded is

shocking of disproportionate to the allsged misconduct.

. |1
4. We have hsard Shri J.M. Naidu, learned counsel

for the applicant .nd Shri D.F. Paul, learned standing

counsel for the peilway administration. Sri Naidu invited

cur attentign to the Memo. of chargg and submitted that the

-

imputations domot constitute gz miscbnduct desarvﬁng action

under D.A.R, Annexure to the standard Form No.5 which

contains the article of charge and ths statemsnt of imputation

forming the basis of the charge is reproduced below for the purpose

/ ! L.



of ths refarencs.

" Annexure 1

Statement of articles of charge framed aga%nsf
shri A. Prasada Rao. ' e

Articla 1

That the said Sri A, Prasada Rao while functioning
as Loco Khalassi T.No.1178 (Rjy.) absented himsslf
unauthorisedly, without proper sanction of leave Or
ohsarving Railway Medical Attendance rules, for the
follouing periods. 1

....00..0...'0...0.. Tutal 269 days . :
- (Tuo hundred sixtynine
esssasheaBeREBROESS days only)

Annexure 11

Statemgnt of imputations of misconduct or misbehaviour
in support of the articles of charge framad against
Shri A. Prasada Rag, Loco Khalasi, T.No.1178 Riye)

Articls 1
Unauthorisedly abssoted himself without propar sanction

of leave or observing Railway Medical Attendance rules,
for the following period. '

P Y X X ] Total 269 days

P Y YR R R N (TUO hundred sixtynina days
| only) |

»
| =D

1t is seen &hatirthe essence of the allegatiﬁn against

the applicant was that whils functioning as Loco Khalasi

he absented himsslf unautﬁﬁrisedly without proper sanction

of lsave, or ohserving tha.Rgiiuay Medical Attandance

Rules for a certain period., Sri Naidu ;ubgggsfgﬁ;tzgﬁgdy/

applicant has remained absent for the-p?riﬁd in guestion

and that leave was not sanctioned for this period is

not disputed by him, but his contention;is that the absenca

4 o -
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of the applicant yas on account of his“ilingss which

prevanttsg him from reporting for duty and!not on account
of any wilful intention on his part to rafrain from

reporting for duty. Sri Naidu submitted that sven if during

the ﬁariod in question the applicant wished to raport

for duty he could not have dons so for reasons beyond

hisicnntrol viz. serious-aiiment for which he was bed

rzdden and under treatment. Accarding to the learned
counsel, procesdings undsr ths stciplinary Appeals

Rulgs and consequent punishment, if guilt ia.establigpad
is justified enly in case where the railuay sarvant has
xhlbltad misconduct i.8., 8 conduct unbacoming of
railuay sarvant or an act or omission amountlng to

lack of deavotion to duty. Being sick and bad ridden,

acéording to the lsarned counsel is neither a conduct

unbscominé of government serwant, nor on account of lack

. ] 1
of devotion to duty. On this premisaes, the learned counsel

with considerable tenacity argues that tha;antira action
on the part of the respondents in accusing the applicant
finding him guilty and auardzng to him the capital puni-
ahment of removal from service is absalutaly unkind,
just and unsustainable. e Pind consﬁdarabla forcs
in this argumants, Even: 1n‘tpé“judgefggﬁ 6? thaxaench
in16 ;AxNowd64/03, copy of which’ 'is availabla in the
sppeal at page 14, it was ubaerued that it was an
admitted fact that the applicant fell éick and was
admitted in a private hospital and was under treatment
disabling him from réporting for duty., The fact that
the applicant wes under tresatment for é‘sérious ilinesa,
was not seriously in dispute., The gravemént of the
charge is that he did not raport sick ‘in a railuay

hospital and did not‘ﬁglluu the Railway Servants.




Madical Attendance Rulas.

S. | Nouw let us examine uhether the nochomplianca with
{7 the Madical Attendance Rules would amoﬁntlta mis-
conduct Por which a railuay servant can be proceeded
under the Disciplinary and Appeal Rules. para 518

of Indian Railuay Establishment Code Vol.I FiPth Edition-

1985 reade as follows:

napeence after the expiry of leave=-

(1) Unless the authority competent to grant
leave extends the leave, a railway sarvant who
remains absant after the end of leave is entitled
to no leave salary for the period of such absence
and that paeriod shall be dsbited against his leave
account as though it were lsava on half average pay,

' to the extent such leava is due, the period in 8xcess

of such leave dus being treated as egtraardinary

leava.

(2) uilful absence Prom duty after the axpiry

of leava renders a railway gservant liable to dis~
’ n

ciplinary action,

6. sri D.F. Paul, the learnad coungal for the railuay
administration submits that it is under the Sub-para (2)

- of Para 518 that the conduct af the applicant in this
casg has resndered himsself liable for disciplinary pra-'
cesdings. A reading of Sub-para (1) and Sub-para (2)
of Para 5!8 carafully'uould maks it clgarithat if a
railway sarvant%@@@ﬁh;ﬁgzmﬂ%ﬂzut due ;anction of leave
he would not be entitled to any lsave ;alary for that
period and that if such absence is wil?ul, he would
exposa;]himsalf to disciplinary proceedings under the

rulea. . here is justification for this diffaran@p

bscause there can be cases in which a‘parSGn evan with

.l?
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utmost devotion to duty could not report for duty (if he

was i11) and ths leave wyas not grantad by the compstent

suthority. Thers may be gasss where a rails ay| ssryant
wilPilly gbstains from duty. The ggcond conduct is

i
dérinitely unbecoming of railway seryant. It%is manifestation

of lack of devotion to duty while the first abjsence is for

reasons beyond his control.

7. : In this-case, there is no allegatio% in thse
charge sheet or in a statement of imputation, hor pyen in
the reply statement filed by the respondents ﬁhaﬁ during
the period in guestion the applicant's absencé was wilful,
e are of the consideread uiag that mere absence from duty,
though not authorised by grant of leave cannoﬁ ba treated
as a milsconduct S0 gs to attract dis:iplinary;procaedings.
A Bench of the Punjab and Hargana-High Eburt,éhas in
1951(4) SLR 539 held that mere absence from dgty.is not
agrave misconduct. lie are in rsspectful agreement with
the view expressed iﬁ that ruling. If the apﬁlicant had
failed to comply with the Railuway Servants Medi cal
Attendance Rules, the gonsgguengcés that should Pallou is
that he would not be eligible for grant of le%ua salary
for the period in question. "e would expose ﬁimself to
disaipliﬁary proceedings only if his absence JES Qil?ﬁl
thereby showing that he had gxhibited lack of Eeuotlﬂn

te duty., Ffurther, in the charge sheet thers 1 no allegation 1k

" Ths Afptatent- MMW@W%’
&Y' that the applicant is quilty of lack of deuotlmn to duty or that

he gxhibited conduct unbecoming of a railway servant.
Thus, ye are of the copsidered view that no miscondyct
as such has been established against the applicant for

suarding to him the punishment of removal fProm serpvice.
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The*ﬁbpelh te Authority should hava reconsiderled fhe case in
the light of the observations made in the judgemant of the
Tribunal in OA, 464/89 wherein this aspact af 'tha case has
neen discussed fairly at length. Even that d%d not act as
an eye opener to the Appellate Authority ugggg aﬁproached
ths qﬁestion with a closed mind. Therefore, we doaot find
any justification to upheld the impugned crder Dé punishment
or ths Appellate order. Therefore ye guash the impugned

orders and hold that as misconduct has not been established

the applicant is not liable for any penalty.

B, Thz peslut of tha finding, recordidgs in the
paragraph supra is that the applicant is enti¥tled to be
reinstated forthwith in seIUic%kreating thatthe continued in
service despite the impugned order of remoua} F;mm Sservice.
However, we are of the considered view that Fhe!applicant cannot
be given the entire pay and allowances for ths ﬁeriud

during which he was kept out of duty becauseithére has

been laches on his parqglso. If the applicant had intimated
the fgpt 0f his illnaess te'his immegdiate supgriérur reportad
sick in the railway hospital at the egrliestiopbartunity whan
hercould do so, the railway administration qpula not have
acted in the manner in which CEHeyadiddEr 3 Fo,lfor the
unfortunate episcde tha contribution of theéapplicant is also
considerable., Taking into aggount of this qackground, we
restrict the back wages to a consolidated S{m of Rs.10,000/-

(Rupsss ten thousand only). In the result,“the DA is

disposed of with the following declaratiunSFand directions:
b

(i) The impugned order of the 3rd pespondent

imposing on the applicant a penalty of ramoval

ﬁrV‘/l/// . ' : |j : .9




from service dt.26-12-86 {(Annexure-At) énd
appellate order of the 2nd respondent dt.13-10=91

rajecting the appeal are set aside.

(i) The respondents are directed to reinstate
in sarvice

the applicant/forthuith,at any rate not later

than within a period of one month from the date

of raceipt of this order and t? pay him within

the said period a sum of Rs. 10,000/~ towards

back waqgas,

(141) The period during which applicant uvas
kept out of service shell count for all purposes

KRV NENLS

excepting for grant opray and allowances uwhich
A

is limited to R, 10,000/~ (Rupess Ten thousand only)

as stated abowve.

The 0.A. 'is orderad accordingly with no order as jto costs.

E \ ( R, Rangarajan ) ( A.V. Haridasan‘fég,ﬂ,ﬂfp
N Member (A) Member (J)

”\ ‘ ' Ot, 26=7-1994
Opan Court Dictation
vafly
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DERUTY REGISTRAR(3)

Kmvy
Copy ta: : - ‘ )
17 The General Manager, South {entral Railway,

Railnilayam, Secunderabad.

2, The Divisional Railway Mapager,
South Central Railuway, Vijayawada,

3. The Senior Divisioaal Mechandécal Enginser,(LOCO)
' South Central Railuay, Vijayauwada, '
4, One copy to Mr,J.M.Naidu, Advocate,CAT, Hyderabd.
S. One copy to Mr.D.Frantéis Paul, SC for Railways.
Ge Omp copy to Library,CAT,Hydarabad,
7+ Copy to the Reporters as per standard list of CAT,Hyd.

8. One spare copy.
Q. one capy 1 p RL3),

c AT, Hyd-



