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3. The Additional Divisional Railway
Managerx, South Central Railway,
HUBLI,

4, The Assistant Mechanical Engineer,
(Loco)} South Central Railway,

Hubli,
- '8, Loco Foreman, South Central Railway,
< Castle Rock, : .+ Respondents,
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Counsel for the Respondents e» Mr N,R,Devraj
CORAM
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HON'BLE SHRI K.RANGARAJAN : MEMBER (ADMN.)



OA 458/92

Judgement dated 22.2.94

I AS PER JUSTICE SHRI V. NEELADRI RAO, VICE-CHAIRMAN [

Heard Shri G.V. Subba Rao, learned counsel
for the applicant and Shri N.R. Devaraj, learned

sr. standing counsel for the respondents.

2. The applicant was removed from service
by wéy of punishment by order dated 2 7.1.92,

of Respondent 3 (Additional Divisional Railway
Manager, Hubl%]and the same was confirmed by the
appellate authority as per or&er‘dated 27.4,92.
The same is challenged‘in this 0A which was

filed on 1.6.92.

3. The charge memo. was sent to the house
address of the applicant at Secunderabad by Regd.
post Acknowledgement due and the same was returned

- by the Postal authorities on 18.4.88 with remarks

—

.;eﬂpsedl according to ﬁhe respondents. Senior

Loco Inspector was appointed as Enquiry officer

on 20.6.88. It is pleaded for the respondents

that a copy of the proceedings of Respondent 3
appointing ShrirE.A. Connor, Senior Loco Inspector
as Enquiry Officer was affixed to the Notice Board.
It is also pleaded for the respondents thaf

the Enquiry officer fixed the enquiry on 13.9.88
and when the applicant was not present, he proceeded
with the enquiry ex-parte and he held that the |
charge'of unauthorised absence of‘the‘applicant
frqm 20.1.88 gélpfoved.‘ Respondent 3 iﬁposed
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the pernalty of removal from service with effect

from 15.11.88 as per order dated 9.11.88.

4, The applicant sent application dated 18.,9.89:
requesting the respondents to take him for duty.
When the appiicant.was informed about ﬁ%;?' o
removal from service by order dated 9.11,88,
he filed OA 224/90;§§I6§§Dthis Tribunal challenging
the order of removal. The said application was
allowed on 31,1.91 on the ground that the report
of the enquiry officer was not furnished to the
applicant and libérty was given to continue the
enquiry after supply of the enquiry report to
the applicant. After the feport of the enquiry
officer was furnished, the applicant submitted a .
representation and after consideration of the same,
Respondent 3 passed thé order dated 27.1.92 which
was cbnfirméd'by the appellate authority by‘brder
dated 2758.92.
5. Tﬁe two fold contentions fﬁr the applicant
are;: ' |
(1) that Responden£ 3 is not competent to
initiate the proceedings and pass the order of
punishment of removal by alleging that ﬁti@gggwif
appointed by the General Manager and not by‘the
Divisional Railway Manager.

(2) There is infirmity in proceeding with
the enquiry ex-parte even without informing
the applicant about the proceedings of Respondent 3

in appointing the enquiry officer as envisaged

under rule 9 (9) (b) of Rallway Service D&A rules

and in view of the omission on the part of the

A
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enquiry officer in not informing the applica
about the date and venue of the §nquiry and in

. A0 o L)
not complying with the rulesifD&A)rrules) of the

Railway services. Thus the enquiry is vitiated.

6. There is no force in the first contention.
fhe proceedings datea 11.1;88 (vide page{giﬁof
the material papefs) whereby the aﬁplicant was
re-appointed as Office Clerk was issued by the
office Sf the Divisiopal Officer, Personnei Branch,
Hubli. The relevant portion therein reads as
under:- \

"CPO/SC vide his letter No. P/MST/177
dated 20,11.87 has communicated his approval fo
re-appointment of shri M. Négarajé RaO (thé_appli-
cant herein) Ex-Clerk DPO/C/UBL'as Office Clerk

a@ a fresh entrant." .

T it is urged for the applicant that as it is
a case of re-appointment with the approval by the
General Manager which was communicated by the

C.P.0, it should be treated as a case of re-
appointment by the General Mandger. We cannot
o o8y dy
acceqd, to the said contention that—when-the re-
PESY -
appointment was maquby the Divisional officer,
Caorhm '
gt does not seemkto be an appointment by the

- Divisional officer merely because it was passed

with the approval of the higher authgritﬁes:
_ - A U X

There is even a constitutional provisioqkthat

§ District Judge has to be appointed by the

Governor after consulting the High Court.

Merely because the Governor has to consult the

High Court, it cannot be stated that it is not

an appointment by the Govermnor. We have to ulti-

mately consider as to wh@£§§§jissued the order
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of appointment in order to determine as to who

is the appointing authority and for that purpose

it is not necessary to consider as to whether the

said authority has to consult any authority or

seek approval of any authority for appointment/
re-appointment. Hence on the basis of the éroceedings

Lot
dated 11.1.83referred to , it is,to be held that

it ie the Divisional Railway Manageg.who ordered

is the appointing authorit
re-appointment of the applicant/even though it is

a case of the re-appointment of the applicant by
the DRM after obtaining the épproval of the General
Manager. Hence the contention for the applicant

that the General Manager 1s the appointing authority

-'in regard to his re-appointment is not-ccmxaetlizgiﬂ¢_.

As Respondent 3 is the appointing authority, he .
is competent to impose the penalty of removal from

service,

8. - Rule 9 9(b} of the Railway Services D&A.

rules reads as under:

" If no written statement of defenc#&s
submitted by the Railway servanf, the disciplinary
authority may itself enquirg into the articles of
charge or bg may if it considers it necesséry to
do sc, appoint under sﬁb—rule ;m“_ an enquiry
officer fér the purpose and also inform the Govern-
ment servant of his appointment. Rule 9 (11)

reads that the Railway servant shall appear in

" person before the enquiring authority on such a

date, and such a time within 10 working days from
the date of appointment of the enquiring authority,
as the enquiring authority may by a notice in

- T e

writing ﬁﬁmg_ﬁééé}ﬁi}in this behalf or within such
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further time not exceeding ten days, as the

enguiring authority may allow."

9. - 1t is manifest from Rule 9(9) (b) that

“ o Luhnaat o . _
even in case .= written statement of defence is not

A
subﬁitted, it is obligatory on the péft-of‘the
disciplinafy authority to inform the Gelinquent
employee about the appointment of the eﬁquir@%g
authority for tﬁe purpose. The delinquent may
appear before the enquiring éuthority as envisaged
under Ruie 9 {11) if he is‘informéd about the
date, tiﬁe and venue of the enduify by the
Enquiring authority. Thus by reéding those 2 éub—
rules,rit indicates that ‘even when the delinquent
employee has not submitted the defence statement,
it is still necessary for the disciplinary authority
to inform the applicént about the.appointment of
enquiring authority and it is &lso necessary for
that enquiring authority to inform'the delignuent

official about the date, time and venue of the

enguiry.

10. But Shri N.R. Devaraj, learned Sr. Standing
counsel for the respondents is relying upon

Rule 9 (23) which is as follows:-

“If the Railway servant, to whom a copy
of the'articles of charge has been delivered,
does not submit the written statement of'defeﬁce
on or before the date specified for tﬂe purpoée
or does not appear in person before the inquiring
authority or otherwise fails of refuses to éomply
with the provisions of this rule, the inquiring

authority may hold the inguiry ex parte."
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11. By referring to the said sub-rule, it isu~ea

ok 0pen to the enquiring authority to proceed exparte

when the written statement of defence was not

submitted and there is no need to inform the

applicant either about tﬁe proceedings in regard

to the appointment of the enquiry officer or about

the‘datep time and venue of the enquiry[and as it

is a case of refusal of charge memo.g it is . hy

to be construed that the applicant was informed

about the charge memo. and he failed to submit

the written statement and hence exparte proceedings

: though

gannot be held as vitiated even/the proceedings

about the arpointment of enquiry 6fficer and the
time and venue -

date/of the enquiry were not intimated.

12, Buf it is necessary to construe rule Q@EO(b)

and rule 9 (23) harmoniously.when‘ruie 9 (9) (b)

is 'explicit to the effect that even when written

statement of defence was not submitted, the

applicant has to be informed about the proceedings

in regard to the appointment of the enqui%@hg‘ —

authority, It cannot be stated that on the

basis of Rule 9 (23) that there is no néed to

inform the délinquent about the said prqéeedings

for proceeding exparte. : g

13. When once it is necesgary to inform the

delinquent about the proceedings in regard to

the appointment of enguiring authority, it has

to necessarily be concluded that the enquiriﬁg

authority has to inform the delinquent about

the time, date and venue of the enquiry.
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fhe del inquent may participate in the proceedings
gven withoﬁt submitting the defence sfatement.

Rule 9 does not state that it is not‘épen té

the delinquent employee to participate in the
enquiry theugh he has not submltted any written
statement of defence. On the basis of m@re COmMUnie
cation of charge, the delignuent cannot (aow _ |
as to whether the disciplinary authority himself

is going to conduct the enquiry or whether he

is going to appoint enquiring authority and as

to when and where the enguiry is going to be
conducted, |

14, Keeping in view the principles of natural
justice and omn the basis of harm0n10us construsion
of Rule 9 (9) (k) and 9 (23), we feel it proper L JMA)\
toat even in a case where the delinquent has not
submitted the written statement of defence, after
he received the chargé memo. or after he is deemed
to have received the charge memo., it ié obligatory
upon the disciplinary authority to inform thé
delinquent employse about the proceedings in

regard to the appointment of the enquiring authority
as contemplated under Rule 9 (9) (b) and then it

is mecessary for the enquiring authority to inform
the delinquent about the time, date and venue of
the enquiry as envisaged under Rule gcgénne.

As the same was not complied with in the exparté
enquiry proceedings against the applicant, the
enquiry has to be held as vitiated and accordingly
the o;der cf punishment F@s:ég;bgkset aside.ﬁ/

'But 1t is a case where liberty has to be given

to Respondent 3, the disciplinary authority to

A
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proceed with the enquiry from the stage after
issual of charge memo. Of course, if the appli-
cant regquests, he ma? be giveﬁ the copy of the
charge memo. If the earlier enquiring authority

is not available in the office, it is o?en to
Respondent 3 to appoint another erquiring authority
apd that—fact—has—to-be-mentiornad and the fact |
as to whether the enquiring authority will continue
or whether another enguiring authority ls appointed
has to be intimated t§ the applicant; It is
needless to say that the enguiring authqri£y has

to inform the applicant about the time, date

and venue of thelenquir§i§hd proceed in accordance
witﬁ the rules, \\

14. The OA is ordered accordingly. No costs,

<

R. RANGARAJAN) - ‘(V. NEELADRI RAD)
Member (Admn,) Vvice-~Chairman

Open court dictation ,
) ﬁl“‘i?(ﬁja -
NS ' Daputy Ragzsarar(ludl.lg

Capy te:- '
1« The Gsneral Manager, Sauth Cantral Railway,
Unien of India, Rail Nilayam, Secunderabad.

2, The Chief Mechanical Engineer, South Central Railway,
_ Secunderabad.
3s The Additiomal Divisienal Railway Manager, Smuth
Central Railway, Unien of India, Hubli.

4, The Assistant Machanical Enginser, (Loco), Seuth Cen-
tral Railway, Hubli. .
5. Lece Foreman, South Central Railway, Castils Reck,

6. One copy to Sri., G.V.5ubba Rao, advocate, CAT, Hyd.

7. One copy to Sri. N.R.Dsvaraj, SC FPor Rlys, CAT, Hyd.
8, Ons copy to Deputy Registrar(Judl.), CAT, Hyd.

9, O0One copy te Library, CAT, Hyd.

0. Copy to Reporters as per standard list of CAT  Hyd s
11.. One spara coepy.
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IN THE CENT' AL ALATHISTRATTIVE TRIBUM L
YLIERDLD 3EICH AT HYDERABAD

' THE HON'ILE R.CULTICE VINEZLADRI RAQ -
» VICE=CHAIRMAY

THo HOW'ZLE [K.i.B3\GORTHT $MEMBER (A )

RIDRASERHAR REDDY

THE HON'BLE i, T.Cr
: - VEMEER(JUDL )

AH4D
LHE HCW'LLL MR.R.RACARAGAN ¢ MEMSER
(ADMN)

Dated: 353/’7&1994. ’

CREER/ JUDG L 1T 5

MBS/ RyE/ T o

e
A8/
O.A.No., 57 )
_T.A.No. \ _ (w.P.io. )

CAdmlitted and Intgrim Directions
issped. '

Alldwed.

p«ffﬁg;g;ed of with ¢irecticas.

Dismissed.

Distissed as withdrawn.

Dismisced for Zefault.

Rejedtdd,/Urdered.
"

’,//NS/OIGGI as to costs.






