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"IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: s HYDERABAD BENCH

mj,\ G S ‘6(3?2‘

,( o AT HYDERABAD.

Bolwating

V. ¥ijay Kunar son of Late Srid
V., Komaraleh, cged 35 years,
vorking as Superintendent, EM
Grade IY in CE AF Hakim .
Secunderabad (EdEEERIR)y 0 - _ . eo Applicant.

and
Union of India represcnted bys

La The Secretary to Govermment,
Hinistry of Defence, iew Delhi.

. 2s The Engina@rmianhief. Army
o Head Qugrter Keshmir House,
-t IHO/%0, Now Delhd.

o - 3. The Chief Engineer, Southern
-  Command,; Pune,

L4 G&rriasonjrngineer, Alr Force, | - .
Hakimpet, Secundeyrabad 14. ; oo Respondentse

—

ddress for service of notices: K,S,R. ANJANEYULU, B.A., LL.B,
‘ Advocate, l-l~365/A,
Jawaharnagar, Bakaram,
N HYDERABAD 500 020,
. )
i !
Details of the Aoplications

le Particulars of the order aqgainst which application is

]

4 mades

~This appiication 43 against order Nos 130806/1/
Iﬁz/SSB/EIO doted 5th of July, 1991 (Annexure 28) paﬁsed by
the Chief Engineerxr, Sovthern Command, Pune, ahardinq ppnalty
of compuluorx retire“?:im sexrvice b

V

2o JuriedicLan of the Tribunals

WAL I8 e I 2 BB,

The apnlicant declzres that the subject metter of the

order against wvhich he wants redressal is within the juris-

e ©‘aietion of the Tribunal under Section ld(l) of tha
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T
b

riminletrativs Toibunal Act as the applicant was working at -

se Trrebad gt e 44 ~f denaaition of penalty ia also
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3. Limitetionss

The npﬂlicaht ¢eclares that the application is within

'the 11witat10n pe;ioo "degcribed in Section 21 of the

"“-.

| AdmlﬂiSLratiV@ Tribunal Act. The date of the impugned

crder is 5 'I 1991 (Annexure 29 ) the applicant suhmitted
his appeal to the Engineer»in-vhiei on 29.7.199) (Annexure 29)

and aix months elapsed thereafters The appeal is not

- ;:u disposed off and the spplicant is put to extreme hardship.

\f : ) ] R

" 4. Facts of fhe case

4.l The applicant humbly submits that he was appolinted as

Superintendent E/M Grade II (Permanent) in MES on 30.8.1917'

He was completed 15 yeears of service without any adverse
comments regarding his work, He has been attending hils
duties faithfully with devcotion and has not come to adverse

notice at any time. He belongs to Schedule Y caste Communitye.

4.2. It is submitted ‘that the Garriso.Engineer vice his
memo Nos lOB/VgK/109/El dated 15.5.1987 (Annexure 1) issued
memorandum of charges under rule 14 ccs, (CCA) Rules alleging

that the applicant

a. falled to report to CWE (AF) Secunderabad on

attachment &8 ordereds

be Refuged to accept the ﬁovement order on his promo=

tioﬁ/@osting to C& Projects {(Fy) Madras as ﬁer

. the posting order. In xeply there to the

appiicant sulmitted his representaticns datgd

9th June, 1987 (Aannexure 2) to the GE (AF) explain-~
ing the sequence of the events stating that the
chergig are untenable and unsustainable and even
x~q~e1teﬂ that an inguiry may be conducted in the
matyar. Thnreaftvr no charg? memo wagy served on

|
~lapplicante



',,403@‘ The G2 (nr) vige his memo HO! 103/VvK/142/E1C dated

‘th 7.1987 (Aqnemure 3) directed the applicant to stend

court of Inguiry oOn 28.7.1987. It'waﬂ“stated in the said

| orﬁér sri--Anond P:akm%h was the Inguiry Officer and K.P.

lintvaSPn was the ?resenting Of ficexr to w Cm coples were

'markedo' as i+ stood thus. the offi¢iating Chief Enginpera

Hadfas Zond, jssued Memo Not lOlB/VV/?S glc dated 24.7. 1987

© (fnnexure 4) sppointing K.C. sanker, ASW, Office of CE Mz

Medras as 1.0, Xt 1s herein gubmitted the GE ( AF)

secunderabad was disciplinary autﬁority who 1ssued the

" charge memo and also appointed IO and PO, The officiating

: Chief Bnqinmer, Madras 2one has no juxi,dictiBn to appoint

the 10 as I3 is not the disciplinary authority that issued
rhe chargs memOe. Thorefore the appointment of Sri K.C. 3an
as 10 is 11legal, incperative ;;a {nvalid. As such the
proceedingd ccnduciaﬁ by the K.C. sanker ag IO are vitiuted
snd the punighment based on vitiated proceedinag are

vitiated and liable tO pe set aside on this ground alone.

rhereafter the GE (AF) vide his memo Nos lD3/VVK/154/Ei

dated 12.8.1987 ( Annexure 5) issued orders appointing

~sri Ananc pralash as PO who was originally appointed as 10

as per his letter dated 17.7.1987 (Annexure 3). Even

socording to (Annexure 5) sri K.C. Shanker dppointcd as 10

_-py offgs CE of Madras continues to ba there. - It is

suhmittedfthat there is no cancellation of appointment of
&ri Ananda Prekas o 10 and also Sri K;c. Shankar was
vppc4nuud ag 10 by O£fg. CE Madras Zone. Xt may be seen
rhat Szi rnand Prakash was appointed as PO. The applicant

submitted representation dated 9.10,1987 (Annexure 6)

clearly printing out that appointment of Sril pnané Prakash

has not boen cencelled by the CE (aF) Secunderabads The
‘ﬁne,waslélﬁo confirmed by GB {AF) gacunderabad vidae

004
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his memo Nos lO3/VVK/167/Elc dated 12.10.1987 { Annexure’7)
wh@rein it was stated that his ordEr was suppressed by

. .lge CE Madras letter dated 24.7. 1987 (Annexure 4)0

4,4; Itnlstéuhmitted that sri K.C. Sﬁanker 1ssued Memo
Mo KCS/Inq/II/E8 dated 6,11.1987 (Annexure 8) inti-
mating that preliminary inqui:y wels fix*d on 27,11.1987,
It is gubinitted that there is no provision in Rule 14 for
preliminary Inguiry qfter charge memo is issued. The same

1s illegal.’ The applicant nFp immediately submitted a
|

_ represehtat$on dated 25.11.1987 (Annexure) 9) urging that

a charge memo under rule 14 oughﬁ not have been issued

wlthout preliminary ingquiry being conducted and the charge

1s unsustainable. The Inquiry Officer, as per MemO Not
Kcs/ing/16/E8 dated 26.11,1987 {Annexure 10} postponed:the -
preliminary hearing o 14.12.1987, The said I0 Sri K.C,

Shanker conducted thé,proceedings of preliminary hearing

o 14¢12el9f7 (Annexure 11}, The applicant pleaded not

guilty and submitted that preliminary inquiry s ould have

been conducted before issue of chérge sheet to arrive at

the conc‘aﬂion, that a prima facle case exists or note

In the 1n3tdnt .case no preliminary inquiry was conducted

as is evident from I0 order dated 6.1101987 (Annexure 8)

znd the charge {3 » invalid and to. be withdravm. The

'anplicant also gave a representation dated 14.12. 1987

( anneswure '12) stating that the issue of charge sheetl ’ without
Sreliminary inquiry as to whether or not a prima facie
case exist is untenable. There cannot be a preliminary *
inquiry qftar the charge memo i§sued, and the charge is

unsustainable. The Chi€f Engineer, secunderabad replied

- under his latter Nog 10540/AF/9/6/E1C dated 1.8,2,1988

(rnnexure 13) stiting that preliminary inguiry is held for

~orpoge. rf me)Ventdan Af foota {n regard to the conduct -

no D



.;TﬁAand work of vaernment servant in which he may Or may

H?f;not b associatad@ 80 that autrorifies concerned may
IVi?fidegide regarding the chargea and an {gduiryo The Chief
E"hnginper failwu to notic@ that preliminary inquiry wag
ordered o ba conducted by .the I0 after the issue of charge |
memo &s seen from ( Aannexure 8) the same is invalid. The
applicant algc submitted a representaticn dated 25.4.1968
. QUoting insérpctions issued by CE Southern Commnand, Pune
with regard té preliminary Inquiry to be conducted
{Annexure 14)1 | |
4.5. At tﬁis s?aqe the Additlonal Chiefﬁ‘snginee;, Madras
vide his memoc Not 1000/Mise/B82)/Ele dated 3.6,1988
(Annexure 15) cancelled the appointment‘of K.C. Shanker
as the 10, Thdt the C.E. Secunderébad vide memo No:
1 0548/AF/9/30/81c dated 11.6,1988 ( Annexure 16) issued'
orﬁﬂrs appoinﬁing sri é.K. Mahajan, EE, as I0. It is
gubinitted that the charge memo Was issued by the GE AF
secunderabad (Annexure 1) as per provis 1ons confalned in
Rule 14 of CCS, CCA Rules. The disciplinary authorilty
Wwho was‘issued the charge sheet alone has to abboint an
Iﬁquiring Authoritys As such the appolntment of-Sax.
Mzhajan as I0 is invalid, inoperative and illegal. The
proceed;ngs'conducted by Sri Sak. Mahajan are abinitio ’
woide The punishment based on invalid proceedings is
viﬁiated and liable to be set aside; Tha said I0 Srl .
SOKpIMahajan vide his memo Woi 105/VVK/6/Elc dated
15,7.,19688 (rnnexure 17) ordured the applicant to attend
‘ the Enquiry on 21.7.1988 as ordered. On that day the
;7&)" eoplicant was present but the PO was not present. NoO

1proceeﬂings were recorded, The IO contacted the PO

cwayp pheone fro— Vhnoetme A dee o (»=3y Nundigal in the-

Y




presence OF the applicant. The PO confirmed that he will

not berablé to attend the ingiury. It may be seen from

thé daily @rder sheet dated 21.7.1988 furnlshed to the

applicant élong with the order of the dismissal

cléarly shéws.thag his signature was not there, where

as PQ signature w;s ver§ much on* the record on 22,7.1988,

The applicént gave a representation ( Annexure 18) to Sri
Sello Mana;an, X0 stat‘ngw to clarify whether the inquiry

keing conducted is prgaiminary or otherwisp and also

submitted thdt reply to bis letter dated 25 o4 1988

. {Annexure 14) is still awalted from CE (P) FY Secundersbad.

4.6, The ZIL'nquiry officer vide his memo Nos 105/W1<,/13/

-Elc dated 9.8,1988 {Annexure 19) ordered the applicant to

attend theéinquiry on 1£.8,1968. The applicant attended

_the dnquiry on 1£8,1988. Even on that day the PO was

not present a3 is evident from the order sheet. The
. ! N

" “applicent gave a representation dated 1€,8.1988 (Annexure 20)

vite which was acknowledged on thé every day. It is

submitted ﬁhat no proceedings were conducted and the

signature of the applicant was also not there in the order

gheet, whereas PO signature was very much on the record.

That the I0 vide bhils memo Nos: 105/VVK/18/Elc dated

709.1988 (innexure 21) directed the applicant to attend

the oral 1hqﬁi:y on 12.9.1988, The applicant attended

. the inquiry on_i209,1988. Even on that day PO was not

present as’ is svident from the order sheet. The signature
of the applicant was not on the proceedings and these

proceedings sn# were not on the proceedings and these

>proceeiirgf ware not recorded iIn the preserice of the

applicant, The applicant submitted a representation to

the IO on the same day i.c. on 12.9,1968 {Annexure 22)

eol
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specifically stgting that he is attending oral inquiry

as ordered even though there is no clarification on the

points raised by him and the same should be taken note of

by the 10, It was further submitted that IO has threatened

the aéﬁlicant to cenduct an expatte inquiry which is

wnxtenakle and -in contré&entign of rules and established
’ §

procedures for a fair trial. NO proceedings were recorded

as submitted earlier. | . .

407 Thgreafter no proceedings were held, The applicant
was not examined and the IO alco dig ﬁo; put him questions
on the clircumstances appearingagainst him. The provisicns
contained in 14{18) of the cCs {CccA) Rules is mandatory.:

‘ f o ,
The same has not been complied with. The brief of the PO

has not been furnished to the applicant. The provisions

of the rules 14(19( and 14(20) have not been compl fed. with,

The instructions contained in Ministry of Home OM NOs

11012/18/77-Estt. (3) dated 2,9.1978 (P 65 of Swamy's CCA

”'” CC5 Rules) have been goessly viclated. The inquiry was

abruptly closed in utter'disrpgard of the provisions of
the CCS (CCA) Rules and the entire proceedings stand
vitiated. |

4.8s The "eport of the I0 was also not furnished to the

J— g T T

appl*cnnt befoxe the Didcipllnazy authority impOJed penality.

e T —————

The ﬁpplicant “has no Qpportunity tc point out the

| -fw 1rregula;ipiea and illegalities to the Disciplinary authority.
~The dlsciplinary authority had been mechanically led away

" by the Inquiry Report. It las been cleariy held that-an

ingquiry report must be given to delinqguent before imposing
_penaiity (Principle Bench CAT 1988 (3) SLJ CAT 449 Page).

The action of the respondent is in violation of principles

o |

508
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of naturalhjustice and the punishment is liable to be set
aside on these ground,

4,9n-‘The Epplicant £iled O.AoNas 941 of 1989 4in this Tribunal

———.:._

plinary auLhority without furnishing the inquiry report

before imposing the puniqhment among other grounds. This
Honourable Tribunal by its judgment dated 19.2,1991 (Annexure 2:
ordered that by following the case of Union of India and '
others Vs.gMohdo Ramzan Khan, the order of the dismissal

passed by the CE SC Pune and the order pas ;ed by the E- inmC

Delhi, imposing the punishment of compulsozy retirement

were set aQ1da the respondents were directed to reinstate the

PO . I

applicané intp _sgrvice, It was also stated .that this
decipion muy not preclude the d;;ciplinary authority from

revistng the proceeﬁingg and c0ntinu1ng with it in

accordance with law from the stege of supply of the Inquiry

i report. Thereafte; the official was reinstated without

e

payment of - wag?s for the inrprvening period., The applicant
filed M. An 921 of 1921, The same was dismissed by Judgment

dated 9.8, 1991 (Annexure 24) holding Lhat this Honourable

s S

. Bench is not to direct the respondents is h ow to treat the

interregnumu Theﬁéppliﬁant was resinstated Into service vide
GE AF.letter Nos 1206/EIR dated 24.9,1991 (Annexurx 25) . The
disciplinary authority then supplied a copy of the inquiry
report as per CE Hyderabad Zone letter Nog 10548/AF/9/152/‘
EIC dated 19;4,1991 { Annexure 26) calling upon the applicaht
to submit his version. The applicant submitted his détail

representatlion on dated 6.5.1991 (Annexure 27).

4,10, The applicant in his représentation submitted that
the charge memo was not served on the applicant. The
contention of the I0 that the applicant did not ask for

sa9
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documents %nd that the applicent waslgiven ample time and
opportunity for prearing his case.and 5o the case were |
proceeded exparte was contrary to facts and proceeding
were vitiateda The Inquiry Officer ordered the applicant
to_attend qnquiry on 21.7.1988,. The_applicant attended the
enquiry as'admittég by him in para 2.1. of his report. No‘
proceedingé were éonduct;d in his presence on that day and

his signature was not gaken. The PO was also not present

on that daye. The appllcant does not know as to when the

POs signature was taken. The soO called proceedings.were

: 1
‘not conducted in the presence of the applicant. The IO

L]

had stated.in paré 4 of his report that the DO and PO
were preFent.. 1f 1t is so he would have obtained the
signatare of DO along with the PO, The applicant therefore‘

states that no proceedings werg’COnducted on 21.7.1988,

4 10, The IO admitted that the applicant attended the
inquiry on 16,8, 1988, It is true that the applicant attended
thg inquir? on that day and no proceedings were conducted’

on that day, and his signature was not at all there. The
apblicant doed not know as to when the proceedings were

recorded and as to when the PO signature was taken. It

" {g strange to find that the signature of PO is stated to

ﬁave o tained while it 1is admitted that the applicant

was also- present in the {nquiry and his slgnature WS

not thereo"The proceedinng of the'IO dated 16,8,1988 are
wholly unt"ue and recorded behind the back of the ‘applicant. -
it may also be seen that these proceedinga were never

endorsed tQ the applicant or his signature was taken

. any where to show that these were delivered to him at any

time.

«=10
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4,11 The I0 admitted in hisinquiry repcrt that the
applicant attended on 12.9.1988., It may be seen from the’
|
i .
dally order sheet enclosed to ‘hils report that even PO

) | _
has not s}gned. The signature of the applicant was 'also

. pot thgreL and even the PO was not there. In fact' no

“

" inquiry were helqo It was noted in the dally order sheet

as 5d/= for PO. It was stated in the order sheet that
|

-the PO and DO were present which is fallse and incorrect.

! .
The proceedings are recorded behind the back of the appli~-

"cant and are untenable. The proceedings are vitiated,

the f£indings based on vitiated proceedings are also vitiated.

1
‘ -~

4.120'The,applicant submits that no proceedingswere conducted
on 21.,7,1588, 16,8,1988 and 12.9.1988. And all these

three days PO has not attended the inguiry. It is perti-

" nent to nbte that the daily ofder sheets/proceedings were

never prepared in his presence, and the coples of the
daily Qrder sheets were not marked to him and his signature

were also not thereo

4.13, The findings of the I0 in para 4 that the PO asg hok

produced cral and documentary evidence in support ‘of the

charge is far from truth and contrary to evidence ¢n record.

The PO was not present on any one of these days. The appli-
cant signature was also not there, on the proceedings' as

he is evidéht from the dzlly order sheets. The contention
of the X0 that the applicant did not present any written
Qtatement of Defence is false, It may be seen that the
signatﬁre of the applicant Qas not there and even the
signature of the PO was not there, it was merely shown as
signed for Po; ‘Even assuming without admitting that an
inquiry is conducted, the entireaam@umt of the inquiry

w1l
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has to be gone through., The noticés to the witnesses to
bae send, that the PO should examine the prosecution o
witnesses and should be made avallable for &g cross
exmniﬁation; That the 10 cannot sa}'that the inquiry
wésiproceeded exparte while admitting tﬁat the'applicant
was present in thexinquigygn-The findings of the I0

in para 6 that the case was pfocééded exparte is contra-
dictory and untenable. The PO never produced any oral |
or documeﬁﬁary evidence in the presence of the applicant
and in fact the PO himself was not presepteﬁ on any of
éhese days. There was no arguments or evidence adduced

by the PO in the piesence of the applicant. The findings

of the Iolarerholly unsustainable and based on no

,evidence.. The inquiry is therefore vitiated having been

in utter diﬂregard of the procedurp and rules.

4,14, The conention of the X0 that the applicant did
: . §

not report to CWE AF‘on attachment is untenable, The

action 6f tﬁe_GE nF Sécunderabad in attaching the applicént,
with CWE AF‘Secunderabad is incorrect as there 1s no
provision iq the rules for attachment of Civilian employees.

Move on temporary duty or permanent posting alone is

fpermissible@_ There 1s no evidence adduced in the inquiry

to’ show that the applicant did not accept the movem&rC
order. The findings of the 10 are wholly unjustified,

improper and hased on no evidences

4.15. It is also sulmitted that the brief of the PO was

not furnishéd to the applicant and enquiry declared closed
on 12.9. 1988 which did not bare the signature of appticant
or signature of PO, 3If clearly shows that the dally order

sheet was prepared behind the back of the applicant. No

0012
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witnesses wvere examined in the enguiry. The wlitnesses’
were dropped was alaso not recorded in any-of the order
sheets. Thure were no inquiry conducted. If any inquiry
Were condUC?ed behind the back of the applicant the ééme

L] e

is invalid and cannot be used against the applicant. The

: findinns of «he IO based On vitiated proceedingg are

void abinitio. The whole inquiry is vitiated and is null
t
and void.

N

4.16. The CESC Pune vide hismemo No3 130806/1/2/658/E1D
dated 5,7 1991 { Annexure 28}, without considering my
|

representation, mechanically passed the penalty of "“Compul-
JOry Rétirément“.
|

fThe contention of the Discipline authority
sufficientIOPportunity was given to the applicant in the
inquiry is vague and false. Thére is no reply to varlous

contentiong raised in the representatione.

‘ .
Do Admittedly no charge memo was served on the

applicant. Merely reading and recording not gutlty will

not doe The contention of the Disc;plinemduthorlty that -

‘the proceazdings were held and the signatures were not

obtained as required fully establish_the fact that no ~
inquiry was held and no proceédings were recorded in the
presence of the applicant. The discipline%authority ought
‘to'have falrly held that no proceedings were hela and even
stated to be held they are invalld, inoperative and

vitiatedoﬂ

c., The very fact that the signature of the appli-

.cant was not there on any of the soO called proceedings

. clearly show that any procesdings stated to have been held

»e13
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behind the back of the applicant. It may be seen that the

order sheet dated 16,8.1988 does not bare the signature of

the applicant. These proceedings were not conducted in

. the presence of the applicante

3, It is admitted that the Honourable Court directed to
’ " A\ -
. reinstate the applicant, where the\agplicant is reinstated

it should be taken to its 1od§éﬁl conclusion that an cfficial

is deemed to be working and the period 1s to ‘be regulxised

ji,and he should be paid pay and 1llowances and the sane cannot
i_.be deniPd. The Central Administratlive Tribunal in its

fudgment .} AeNot 921 of 1991 (Annexure 24) held that the

period from the date of removal to the date of reinstatement

- f
should be accounted for. It is not for the court to direct

- the respondents as to how to treat the intetregnum.

g

eo The proceedings dated 12.9,1988 did not bare the

signature of PO or the applicant° The discipline?authority

‘cannot be ignore it. The proceedings cannot be stated to

have been closed abruptly. It is incorrect and untrue to
state that the applicant left the proceedings abruptlyu

It has been admitted that the witnesses. were listed in the
charge sheet for proving service of movement order dated
11.11.1986, It is also admitted that the witnesses were
dropped. Tﬂey were never examined and made available for

oross examinatione.

£,  There is no evidence addused in the inauiry to show

that the applicant disobeyed any orders of the superiofs.

-

" The all@gation is basmless and untenable. It is respectfully

submittod that the order of the disciplinary authority

imposing the punishment of compulsory retirement is wholly

oo ld
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unjustifiéd and unsustainable and liable to be quashedo
l .

!
4.17. As |against the said order of compulsory retirement
hat the applicant submitted his appeal on 29.7, 1991

(Annexure 29) to the Engineer-in-Chief ArmyHead Quqrters,

New Delhiﬂ in his appeal he has stated the full facts of the

case and also submitted that the order of the compulsory

retirement js unsustainable in law. The Discipline authority -

failed to Ponsider several of the points raised in his

repreaentation dated 6.5.199) (Annexure 28), These polnts

have alsoibeen discussed to show that the €indings of the

Discipliné@authority are erroneous in paras 4,16 above which
may kindﬁ% bé considered at this point. The same are -not
being repéated to avoid duplication. The applicant speclally
brought out various grounds at paras 13 to 19 of his appeal,
which may kindly be taken ag part and parcel of this

representation for objective consideratione.

4.18, Even though appeal was submitted on 29.7.1991 and .
more than ten months elapsed, the applicant is not favoured
with any reply. He is therefore compelled to file this

applicatidn for redressal of his glrevances.

5. Grounds for relief with legal provision:

5 le The}applicants submit that the proceedings are bad

in law and vitiated. The res pondents failed to notice that

the memorqndum of charges have been returned by the

I:
applicant’on 9.6.1987 (Annexure 2). The memorandum of
charges has not been served on the applicant thereaftels

Therafore’ Lhe entire proceedings are liable to be cuashed.

|

! -
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5.2. Tﬁe iQ was not appointed by the Disciplinary
authority nmely G,E, who issued the charge sheet, Even
assuming that the charge memo was. issued by the order of
the C E., S.C. Pune, the appointment of IO by C.E. (fY)
Progect, chunderabad is bad in law, and wlthout juribdiction.
The appoinfmant of 10 issued by the GE AF Secunderabad vide
his letter ﬂé: 103/VVK/135/EIC dated 26.6.1987 was not
cancel?ié%;n‘representation dated 9.10,1987 (Annexure 6),
The seme is in violation of Rule 14{2) and 14 (5)(a) of

CCS and C.C.A. Rules. The proceedings are liable to be

.set aside.

503 Th% applicant was on meﬁical leave from 29.8,1985

to 1.11.1985,f The applicant reported fof duty with fitness
certificate on 2.11.1985 at theﬂpf ice of CE (AF) Secundera-
bad from where he proceeded on Medical leave. He was not

admitted on duty by GE (AF) Secunderabad the same 1s

A

i arbitra;y and untenable,

5.4. The applicant submitted his represcntation alongwith

Declaration Certificate dated 2.11.1985 addressed to CE GG -
Pune through GE (AF) Secunderabad. The G.E. ins tead of
forwarding to CE SC Pune returned the same to the applicant's
residential address vide his letter Noz‘1003/18?7/E1 dated
7.11.1985,. That the GE acted malafide, without jurisdiction

and overstepped his powers, his actioh is arbitrary.

505,_ The zonal CE Madras recommended vide his memo No:

(10117-A/891/518(s) dated 6.8.1985 to retain the applicant

at Secunderabad in the same division ({.e. GE (AF) Secunderabad)

where vacancies exist. Whereas the GE AP Secunderabad

has struck off the applicant from the strength of the office

on 7.11.1985 without admitting him on duty on 2.11.1985

after ® return from medical leave, The same is coOlourable

aolb
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exgrclse of power exibiting biassed approach on the part

of the GE (AF) Secuhderabado

~.

5.6 There was no preliminary inquiry conducted and the

- e : .
.. applicant was not ‘given sn opportunity to show cause

ajainst the lapses.!if any noticed and to arrive at a

q Y

' 1 -
provisional conclusion that there is a prima faclie, charge
to inquire into under rule 14 of the CCS, CCA Rules, the

: \ .

charge is based on surmises and assumptions.

5.7. The order of the Disciplinary authority is bad in
law as thege is no~éamp11$nce of ﬁules and instructions
of the CCS '(ccA) rules, wherein it is clearly laid down that
there‘shogld Be assessment of evidence recorded during
the inquiry, the so0 called exparte proceedings are untenable

in law., There was no opportunity'proviaed to the appliéant

to participate in the inquiry effectively, to submit his

. defence statement and he was also not questioned on the

circumstances appearing against him. The proceedings are
totally vitlated. The punishment based on vitiated

proceedings 1is bad in lawe

5.8, With regard to the enquiries held on 21.7.1988,
16.8,1988 and 12.9.1988 the applicant submitted represen-
tat;ons with positive evidence to shéw that no proceedings
were cﬁnducﬁed by the Inquiry Officer in his preseﬁce and
even the P,0, was not presentol'Tha record would establish
the same. .The Disciplinary authority hadlchosen to state
that the Inquiry Officer didlgive proper warning as
recorded in daily order sheet dated 12.9.1988 to file
return defence statement. The disciplinary authority‘failed
to notice that the daily order sheet-dated 12.9,1988. did
not contain my signature or the signéture of P.O. In

0o Ll7
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fact no proceedings were held on that day. The daily

order sheet and Disciplinary authority had further chosen

to state that accordingi to daily order shects of the

Inquiry officer reports the proceedings were held in.the
presence of applicapt though his signatures were not obtained

on the daily order sheets as required., The same is untenable.

‘The finding of the disciplinary authority is one sided

contrary to evidence on record and highly prejudicedo.

‘Having héld that the signatures were not obtalned as requlred
by the .statutorxy provisinns cught to have co-sistently held

' that' no’ proceedings were conducted in his presence. Even

theisignafurea of P.O. was not there in the proceedings
dated i209.l988, The £inding of the Disciplinary authority
that the proceedinga were held in the presence of

applicant accod4ding to dally order sheets is wholly perveraeo

illegal and untenable in law. The order of the punilishment

- proceedings. is liable to be set aside on this sole gr0und°

" The finding of the Disc1plinary authority that the

proceedlngs were recorded behind the back of applicant is

}LAU«.L«—‘

borne by facts and ia notions of judicial properietya In'

a quaai judicial inquiry the mandatory provisions are to be
complied with strictly and vielations wdulA vitiate the -
proceedings. The Disciplinary authority having held that
thé signatures were not obtained as required has not acted
fairly and justly in stating that it is not borne by facts.
His finding is not only contradictory but also perversel
reducing the inquiry to a farce and empty formality. The

order of punishment is to be liable to be set aside on th%se

5.9, The finding of the Inguiry Officer that accoraing

to daily order sheet Nos 2 dated i6.8.1988 the Inquiry

of ficer, P,0. and D, 0, were present is not borne by factse .
.e18
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The s0 called order sheet No: 2 dated 1(8.1%88 does

not contaiqs the signature of applicant and it was never

'.'prepared by his presence and it was_not furnished to him

af any time‘till the punishment was giVen, It may be

- seen that the proceedings were never furnished to hhn,

\
even though Copy was furnished to. Pe 0. This clearly shows
that *hese proceedings were recorded in his presenc:, Thf'

I
find ngs of ‘the disciplinary authority are therefore erroneous

and wa.._,.. and talnted with arbitre.yness and liable to

3

be set asidéo

. 5.10, The finding of the Disciplinary authority that the

Honourabl? Cdu;t has directed only to reinstate the inéividual
and have noé given any directinns regarding payment of
benefits or promotion as is evident from the operative part
of the judgmént only speaks of the ignorance of law and

-3

rules to be followed gwhere the reinstatement 1is ordered

by’ courts. The payment of salary and promotion due 1is

autoh-tic whé& official 1s reinstated by setting aslde the
punisﬁmcnt."Where a official is not under suspension at
the time of removal compulsory retirement or reinstatement
is entitled %ull pay and allowances including increments
and promotion. (FR 54 B (4) 3 (i4) 1990 (2) sLI-CAT 243",
The f£finding of the Disciplinary. authority is thereforz un-~

tenable in law and totally misconceivedo.

5.1l The finding of the Disciplinary authority that the
pfosecution case was declared closed by the Inquiry officer
on 12.9.1988 is untenable and unsustainable for the specific

reason that the order sheet does not contain the signature

of P.O. and also the contentinn that the applicant left

© the proceedings abruptly without submitting the defence

statements 1s wlthout any basis , untrue and wholly

sel®
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fabricated, on the face of evidence on record. The finding
of theDisciplinary authority that the witnesses were
dropped because the movement order Was not challenged is
who}ly-unsus;ainablco The charge has to be proved even

in exparte inquiry:Py-examin;ng the witnesses. In fact no
ingquiry was held, nb procéedings were drafted on 19.9.1988

and to state that the movement order was not?challenged is

improper and untenablee.

5.12« The findings of the Disc%plingry avthority that the
applicant disobeyed the orders of the superior amply proved

" misconduct énd misbehaviour is vague and not accordingpy to
eviﬁence gdduCed in the inquiry or proceedings cpnducted
-according to.lawo Where no iﬁquiry is conducted and no
proceedingg were recorded in préasence of applicant and
signature wés not obtained as requifed, the question of
holding him‘to attract misconduct or misbehavi~ur willnnot' .
arise. 'Theff;ndings based on ingquiry if any, éonducted behind

‘the back and on extraneous considerations are liable to be

set aside as arbitrary and 1llegal.

g..13o It isisubmitted that the appointment of Inquiry Officer
by C.E, (P} FY Secunderabad is incorrect, that C.E. (P) h
FY Secundefébad is not the Disciplinary authority that issue
the chargé memo. Rule 14(2) and 14(6) of the C.C.S. & CLC,A;
rules clearly states that the Disciplinary authority shall
_apﬁoint to‘enquire'into the charges; -In this case that CE

(P) FY Secunderabad has not issued the charge memo, He would
not have appointed the Inquiry Officer. It was C,E. 5C

Pune that has 1ssued the charge.memo therefore the proceedings
conducted by I,0, appointed by the C.E. (P) FY Secunderabad
stands vitiated. Without jurisﬁiqti;n that the punighment

based on vitiated proceedinn« are illeqal.

0«20
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5.1%0 As discussed earlier that the pxeceduxm proceedings
conducted behind back of the official is untenable, more
particularly when signatures afe not obtained on daily order
sheets as required. The requirements are not complied with.
Non coupliance wowld vitlates the proceedings. The whol
inguiry is abinitio voié, The applicant was on leave and’
.he-was not relieved on 30.8.1985. He has not handed

BEXEX ot

over the charge, merely stating that he was struck off the
strength is untenable., The G.E. AF Secunderabad refused to
'receiye hi; representation dated 2.ll.l§85 and returned the
same thfou&hiRLO.“ Thé action of the G.E. 1is Qholly unjustified.
He was t?ken'on duty on 16,11.1985, this SHOWS.that the action

of the G.E. not admitting him on -duty earlier was improper,

and he is not to be victimiéed}gn that scofe.

50150 The contention that the vacéﬁcy at Secunderabad had
already been filled on 1.8,1985 before the issue of the
ﬁovemeﬁt order 1s incorrect. It may be stated that sSri
h. ﬁenkata Krishna, Superintendent E/M Grade I was brought
on only on temporary duty from Madfas to Secunderabad
from August, 1985 without any justification. The post
£illed only on permanent basls on 06.02.1986; The
applicant case was recommended by CEMZ Madras to retaiﬁ
him in G-Eu'AF SEC Bad under the existing vacancies in‘
DWE Af/GE Secunderabad vide CE MZ Madras letter No:
132402/12/E1B (S) dated 6,2.1986 and filled only in ﬁhe
gonth of March, 1986. So the contention that the ppst

was filled on 1.8.1985 1is not correcte

[

5.16. The applicant was on medical leave from 310.8,1985,
“he mevement order was not served on him. The G.E. AP

Secunderabad issued letter dsted 19.11.1985 cancelling

* 02].
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‘ Strengﬁwlsiarbitrary and illegal. The applicant represented

~the GB. On 14,11,19685 he was asked to report for duty and

‘he complied with the same.

‘5:17. The action of the G.E. AF Secunderabad attaching him

) -

the Movement order issued on 29,8.1985, He was very much
on duty 29,8,1985, The movement order was not served on

him. The action of the GE returning his representation

—

dated 2.11.1985 stating that the applicant was struck off

on 9,11.1985 to CESC Pune against the arbitrary action of

{

to CWE AF‘Secunderabad is incorrect and there is nd provision

in the Rules for attac ment of Ci§ilian employees as held

by Engiqeer~in~€hief AHQ New Delhl in his letter Nos

788655/860/89/EID dated 3.1.1990, The action of the GgE.
is therefore contrary to rules, and without authority. The

Disciplinéry authority falled to consider these aspects.

5.18. The provisions of C.C.5. & C;C.A. Rules'lé(la) and
14{19) are mandatoryu Non compliance would vitiate the
proceedings (1996(2)lSLJ - CAT 101). The brief of the

presenting officer should have been furnished to him and

the same is mandatory and the same has not been complied with,

. It is submitted that.no notice were issued subseguent to

12th September, 1988 to comply with mandatory provislon,
vhere notices were not 1ssued the inquify was held to be
vitiated. The whole garmut of inguiry has to be gone thr-ough
in accordance with the statutory.rules and procedure. |

The apélicént has complied with the orders of the I,0, and
attended ¢n dates he was summoned. No proceedings were
procueed on thoge dates and h;s signatures were not

obtained &s regulred and the proceedings stands vitiated.

'..‘022
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5.19. The appeal of the applicant dated 29.7.1991

{ Annexuxrx 39)'has not becn replied and 11 months elapsede

R
—

6o Details of remedies ex hausteds

The applicant submitted his appeal dated 29.7.1991

(Annexure.29) against the order of the compulsory retlirement

Qated 5.7.1991 (Annexure 28} passed by the C.8.5C Pune.

More thgn 11 months elapsed. The applicant has not xxd

reéeived any reply.

Te Matters not previously filed ox pending with any other

courts
TRy RO
) .

*

The applicant further declares that he had not p;eviously
filed any épplication, writ pq;ition or sult regarding the
mattér in respect of with this application has been made
before any court of’any other authorlity or any other Hench
. ,

of the Tribunal nor any such application, writ petition or

suit is penéing before any of theme

Be gelieffsought:

In view of the facts mentioned in para 4 above, the

- applicant herein humbly prays that this Honurable Tribunal

be pieaseq,té call for the records resting with the case
'and declaéerthe order of CE 5C Pune in his Memo Nog 130806/1/M
X§EX/658/$1D dated 5.7.1991 (Annexure 28) awarding the
puqishment of compulsory retirament as arbitrary and illegal
and the respondent be directed to reinstate the applicant
with prénotion to the Grade of Sugerintendent E/M Grade I

as ordered under CE SC Pune létter Not: 150101/8/84,/E1 B (R-D
dated 9.7 1985 {Annexura 30) with allconquuential benefits
including pay and allowances and increments in the higher

scale of pay and senlority.
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9, Interim order prayed fors

As thé applicant was compulsorily retlired and the

_ [ : ~ .
order is exfacle illegal, the respondents may be directed to

take théﬁapblicant on duty as there is no reply to bis appeol

dated 29,701991(Annexurxgre*29),

lOF,Notnapblicableo

- 11, Particulars of the postal orcer:

Vakaiét, Postal order and material papers as per

VERIFICATION

I, V. Vijaya Kumar zon of V, Komarsiah, aged 35 years,
working as- Superintendent E/M Grade II (Permanent) Dismiusal
L ' ' .

Resident of:Secunderabad, do hereby verify that the contents.

of paras 1 to 11 are ‘true to my personal knowledge and paras

5 and Q'are}beliﬂved'to be true on legal advise and that

I have not suppressed any material facts.

Signatur{' £ the applicanp{/’_i)

(V. VIAYA XUMAR)

Place: ;

iDated: % N //;(’ﬂ
. - Cm«g}’

Counsel for the applicante.





