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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERARAD BENCH
AT HYRERABAD

0« Ao No. LB of 1992

Between

KeKrishna S/o Sri K.Kesavulu, aged 42 YIS,

Peon, QOffice of the _

Controller of Stores,

Sowth Central Railway,

VI Floor, Rail Nilayem, _ o
SECUNDERABAD. ' “os Applic ant

and

1e Assistant Mechanical Engineer(RL)Y,
Headquarters Office, Power Branch
Rail Nilayam, South Central Railway,
SECUNDERABAD

2e Chief Mechanical Engineer(Power)
south Central Railway,
Fail Nilayam,
Secunderabade

3¢ CGeneral Manager,
South Central Railway,

Fail Nilayam, e T
SECUNDERABAD. voe Respondents

APPLICATICN UNDER SECTION 19 OF THE CENTRAL ADMINTSTRATIVE
TRIBUNALS ACT, 1985.

Ie  EARTICULARS OF THE_APPLICANT
The particulars of the épplicant are as mentioned
in the abave cause title,
The address of the epplicant for purpose of sgervice
of process etc., is that of his counsel M/s GoV.Subba Rao

and N. Ethirajulu, Advocstes, §.nNo. 1-1-230/33, Chikkadapalli,

Hyderabad.

A — T T o . T e S

ITe PARTICULARS_OF THE RESPONDENTS:

The paft;culars of the respondents 8re as mentionad

in the above cause titles



removed from service while working &s Peorn in the South Central

was rejected by the appellate authority on 21-8-1991, f). 16
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I11. PARTICLLARS GF 07DERS AGAINST WHICH THIS APPLICATIQE
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I1S_MADE:
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1. Memorandum Nos TP 115/DAR/KK dated 3-6~1991. f)‘,
imposing the penalty of removal from service on the
applicant by the Assistant Mechanlcal Engineer, ( R&L),

South Central Reilway, fail Nilayam, Secunderabed.

.2. Chief Mechanical Engineexr (Power), South Central

'Railway, Sescunderabad Memorandum No. TP 115/DAR/KK dated 164|7

21=8-91 rejecting the appeal of the gpplicaht against the

penaltye

3. General Manager, Scuth Central Rai lwasy, Secunderabad
order No. P=90/Ha/KK/1443 dated 22-B1- 92 sppointing the P.|&
applicant as peon as fresh entrant.

Ve SURISDICTION

The applicant humbly declares that the subject matter

of the orders ageinst which he wants redressal is within

the jurisdiction of this Hontble Tribunal under rule $4(i)(a)

of the Administrative Tribunals Act, 1985 as the applicant was
Railway at Secunderabad.

Ve LIMITATIBN'

The applicant further declares that the application
is well within the limitation as prescribed under Rule 21(iY(e

of the Administrstive Tribupals Act 1985 in as much his appeal



VI. FACTS_OF THE CASE:

The spplicant humbly submiﬁs that while working as a
Peocn in the Office of Chief Operating Supe:intgndaht, Power
South Cenfral Railway, Secunderabad appliéd forl1'?2 days.
Lasugl iesve due fu_indispasi-tion @nd he fell sick from

22«6-198% to 15-12-1989. The applicant was not provided with

‘Railway quarker and he was residing outside in private

quarté;s- whigh is away by more than 2.5 KMs radius from

the Rajlway Hospital. The rules permit that staff who zre

residing fer awsy from the Railway Hospital are permitted

to undergo privete treatment and they shoiild report regarding
tﬁe same to the controlling officer within 43 hours from
falliﬁg sicke The applicart who wes sufféring from geddiness
and his relatives took hiﬁ to Dr. K.Satyanarayana , Neuro
Surgeon, Géndhi Medical CnllecgerHospiial who is a Specialist
and also a Consulting Neuroc Surgeon to the Railway Hoespital,
Lallagudae Ac there was no bed availabie at that tire he

was treated s an out patiest and advised rests The medical
certificate recommending for rest and on_the.out patient
ticket was submitted to the controlling office;} The applicant
was sick upto 15-12-1989 and for the ihtervening per iod
supporting certificates were submitted t6 the Controlling
Officer to the fact that the applicant was sick and under-
going treatment in the Gandhi Hospital at Secuﬁderabad. It

is evident that tBe_Gandhi Hospital is s recognised Governmert
Hospital of the State Government which is superior in all
respects than the:Lalaguda Railway Hospital and the certifi-
cates issued by the Gandhi Hospital shduld be trested as

valid certificates in support of the applicant's sickness

Xzam for the period from 22-6-89 %ill he reported for duty

- under proper cértificatéon. The Controlling Officer ought

to have marked the applicant sick on the strength of the

=
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'Hx! certlflcates oroduced from t it

stood on. what basis he was dellberatly mark ed

e to fime. On the contrary

it is not under

as absent which act constitutes wilful, arbi trary, illegal

and unconstitutional way adopted by the' Controlling pfficer

* to victimise the appl:i_.c:ant' in a lpre—determinad mannere 0N PZC}'

: 15—12-1989 the appllcant was directed by the Assistant Mechanical

Engineexr to the ADMO, Kachiguda with a letter stating f that

Sri Krishna Feon was born on the books of this folCE- He is

absent from 22-6-89 to till date"s This letter ;laarly estzblishes

that fact that the Assistant Mechanical Engineer who was in

receipt of the Medical CertiFQCate issued by the Gandhi

. HDspltal wilfully supp ressed the fact and issuad the letter

stating that the appllCant was absent from 22~6-B89 to till date,

for reasons best known to him which is nothing but a malaf;de

scticn on the pert of the Assistant Mechanicel Engineer Sri M.E.
- | tkunde. The appllcant Wwas- glven a duty certificz=te in the
absence of suppartlng medical certlflcate wh1ch were not enclose
glong with the letter addressed to thg'ADMG, Kaehiguda « The
applicant resumed duty on the strenghlt of the duty certificste

issued by the Railwzy doctor.

2 Under extant medical rules the Controlling dfficer h&
lto.regularisa the period of sickness covered by private ﬁﬁf
certificate as Hmky leave when the period is not covered‘f'
Railway medical certificate. ;n the case of the appliﬁanj:
producticn of private certifieate does net srise in Qi//
fact that the period of shsence . is covsred by the certf
iesued by the recognise& Goveinment Haspital. The Con/
Officer has to regularise the pericd in view of the

the certificstes were subm;t ed in time and acknowl

there was any doubt regarding the genuineness of T
-

/

lissded_covering the pericd of sick absence, the p

should have been for the auvthorities
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"~ to have got it igvestigzbed by deputing.either a Railway

Doctor or its subordinste regarding the grmix genuineness

" of the certificates issued by the Government Hospfiial and

also got the applicent examined by a Railway doctor as per

- rules. It is obvious that none of the procedures were

followed and it has to be con cluded that the certificate

in rESpéct of the sickness ofrthe applican# are undisputed

as longras long the contrary isrnut proveds 0On the face of

the established sickness whick is not contaverted the respondents
are bound to reﬁulafisa the period of sick absence as leave
due %o him. They have failed to regularise thé period es

leave as per rules but on the conr ﬁfary have resorfed ta

AR action against the applicant‘which is not justified by

any principles of lawe

3« The applicant was served with s faise chargé of
unautherised absence » An enquiry. was conducted vin;ating
principles of nétural justice an ¢ the enquiry officer held
the main cha;ge of unauthqrised absence Haé hot proved and at
the same time held the applicant ‘guilty of not having ﬁhe
period covered by leave sanctiored by the competent‘authqrity
which is absurd as long as the main chgarge ié not proved. The
second part of the charge is consequential to the main cherge

which is held to be not proved and has no independent emistaznce .

4, The disciplinary authority imposed the penalty of removal
onithe apblicant disagreeing with the finding H&%h—%%e—ﬁéﬂééngs
of the enquiry officer. The gppellate authority rejected the
appedl. ‘A revidion petition was. filed by the applicant at the
instance of the Ehief.Persohnel‘foicer on a reprESEntatian

to the Railway Mirnister to the General Manager and the General
Manager vide his lstier dated 22-1-1992 as the revising [ 1&

authority imposed the penalty of wiping out his entire service

by reappointing him on tre minimum scale of Rsg 750/- .

M
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Aggrieved by the said penalty the piesént Dehs is filed

raiéing emong other things the following legal grounds.

& R O U N D &

i) The Assiétant Mechanical Engineer is not competent .

authorfity to initiate disciplinary proceedings and to impose

the penalty of removals

ii) According to rules the Senior Mechenical Engineer should
have been the appéllate'authority and the appeal was gkked

to be filed to the CpME which is contréry to DA Rules.

iii) The charge.iSVVEgue and nafVSchific in" as much as it
lacks the essential ingredientss It states " the zpplizart
said Sri Krishna remained absent in an unauthorised manner
from 22-6-89 onwards. This periog is neither covered by
regular medical certifipate issued by a Railway Doctor nor
covered by leeve sanctioned by the competent euthofity.“

This charge is sought to be proved by musters.

iv) The charge is bassless and unfounded as the material

facts have been sﬂﬁpressed in spite of the fact that the
Vapplicant complied with the Railway Medical Rules and he has
produced thé medical certificates issuea'by the Government
Hospital which hava been duly acknqwldged by the authn;ities.

it is far the dEpartment to regularise the.period of sick

_.absence by sanctien of leave due to him. Without complying

with ths provisicns of rules pertaining to the grant of leave
by competent authority i n case of sickness not covered by
the issue of medical certificete by the Reilway Doctor the
appropriate authority abbitrargly cherged the employee with

unauthorised absence which is nothing but arbitrefy and illegal.
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v) Inthe Aﬁnexure 11 of the eharge sheet.states that

the si&k_periad is neither covered'by a medical certificate
nor covered by leave sanctioned by the competent autharity.
The memo issued by the Qut Patient department are not a;cpeﬁed

as he should have gone to the Railway Hospital for treatment.

vi) There is no binding rule that the applicant or any Railway
employee shouid go only to & Railway Hospital. Employees are
permitted to seek medical treatmeﬁt in other than a Railwgy
Hospital and as long as theré is no prohibitien against under-
going private treatment under QVREiVatE practitioner, the
question of vionlating any rules by the applicant does nd

arise and the charge itself is untenable. Puring that period
there‘is no or der dissued by the competent authority prohibiting

outside treatment.

vii) The charge is sought to be proved by mustere. Tho Asst.
Mechanical Engineer 'marked the gpplicant absen% ffom 22-6-89__
inspite of his being in the knowledge of the applicent underémg
going treatment in the Gandhi'Hospital Hyderabad. The reasons

for marking him absent are not furnished ik the muster and

the applicant also was not notified the regarding ths un-

ugual practice of markirg asbsent in spite of 2 medical certificate
The AME who cerfificed the muster the concerned officials Qho
received the medical certificate and suppressed the facts were

not permitted to be examined at the enquiry in spits'nf a specific
request by the applicant to &xamine them torprove the charge

is baselesss As such he was deniedlreasanahle Oppdrtunity to
defend his case properly and thereby Article 14 has been

vikexi viclated vitiating the entire process of enquirye

xiii) The Enquiry Officer waes bisssd from the very bEginhing
~and the Disciplinary Authority who is the author of the charge

sheet has misrepresented the fact to the reviewing authority

s
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to whom & representation regarding denial of reasqnable

opprotunity abd also for conducting a fresh enqqiry were not

- properly considered which clesrly show that’they—have &

closed mind in the matter and the enquiry which was conducted
is nothing but an empty fiormality tc impose the penalty of

removal from services.

ix) The fnquiry Officer in his report steated " since

the delinquent empléyse is residing outside the jurisdiction
of the Railway Medical Officer ( £.8. 2 ¥2 KMs away he has
subﬁitted.out—pétient tickets‘from the Gandhi Hospital. The
out‘patient ticket submitﬂed by the delinquent employee was
not accepted by the ccmpetenf—authurity and the orders were.

given by the competent authority to mark him absent®,..

This sbservation éstablishaa the fact that from

22-6-1989 onwards he wes merked absent in violstion of medical

rulese. The reasons for such marking are not disclosed.

x) The Enquify.ﬂfficer‘aisa observed fhat these outpatient
ﬁicketshave been examined for their continuity énd correctness
and it is found that they bovér the full period of his absence
from dufy. Since he has‘given his residential addre§s 2 V? KMs
away fiﬁm Railway Meeical Officer is justified in submitfing"
the ‘sick Memo.lothsrlthén Railway‘Hospital wi?hin 48 hours to
the competent authority as pe;-Medical Manualr Therefore, there
is no unauthérised absehce and the VBryKCharée by thé admission
of the Enguiry Qfficer failss The Disciplinary authoritg, the
Reviewing Authcrit&lhad already come to the';oncluskon to remove
the applicant from service ass it could be seen from the observatio
made by the Enquiry Officer in his repﬁr{-that'bpth of them.
dirécted the,Enquify Officer to proceed with th e finalisation
of the ahquiry prncsédings notwithstanding the fact the applicant!

submissions -to examine the case afresh in view of the medicsl

-
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cextificates produced hime.

xi) The Enquiry Officer is not aware of the fact that

the Government Hospitasls do not give sick and fit certificate
in case of patients who are not admitted in the hospiﬁal.
They recommend the rest for the patient during the period of
treatment as out patient. That itself has to be treated as

& case fc;'recommendaticn of leave on medical grounds which
implies that the pakiekr patient undergoing't£Eatment is not i

fit to perform duties as distinct from th e procedure followed

for the employees by the Railway Hospital wherein if'the employee

is not able to herfcrm duties a sick ard discharge certificate
is given when medical leave is recommended. In zll other cases
they are treated as out patients . -Thié distinction_has not
been bnderstooa bylthe Enqqiry gfficer wﬁen he cbserved that
the,applicaﬁt did no t produce sick and duty'certificate from

the Government Hospital is purely a technicality which does

‘not testify anything cantrary to the fact that the appllcart

was s;ck and advised medical leave.

ce '
xii) Even addording to Railway Medical Rules the mere grant

of sick and fit certificastes would not entitle the employee to

~get the period of absence trested as leave unless he has got

leave to his credit. The same logic will hoid-good-in the

case of the spplicant thest the pericd of absence should be

treated as leave due to him or in th e alternative as X leave

rot due. The respondents have not fulfllled the mandatory
1nstruct1cns of the medlcal manuel as well as the Railwey Board

instructiors in the matter.

xiii) The Enquiry Officer hag alsc observeﬁ " in such
ciréumétances'the Disciplinary/Competent Puthcrgty shouid have
arranged for verification of th e out patlent tickets cen ducted
by the Railwgy Medicel Offlcer. Only after such verlflcdtlmn

by the Railway Medical (fficer the competent authority may

i
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reject the medical documents.

In this case the Disciplinary/Competent Authority
didnot arrange for the above verification end as such the
validgty of. Govermment Qut-patient ticket submitted by the

delinquent employee has not been provéd as unacceptable.

These condietions protected the pgribd of absence and
confirm the sickness of the delinquent employee duly governed

by some medical documents which were not verifisd for their

‘genuineness by the Railway Doctor.®

These observations lend further support to the contention
Asst. Mechanical Ergineer '
of the applicant that the disciplirxzy Puthexiky while sending

the applicant to AMD Kachiguda acted beyond his jurisdicticn in

suppressing the fazct and directing him with a letter gtating
that he was ebsent from duty with effect from.22-6-89,

no :
xiv) There is/more further proof required to substantiate the

fact that the Asst. Mechanical Engineer started_marking'the
applicsnt as absent in the muster right from 22-6-89 in spite of
the fact that a sick certificate was sent as per medical rules.
This muster was oenly document which_was produced as exhibit
beforg the Enquiry 0fficer without citiné the witnesses to
depose kk regar&ing receipt of the Medical Certificates . It has
to, thexefbre, be concluded that thsre is ne évidence that the
appligant was unauthorisedly'absapt which is also gtéted by

the Enquiry Qfficer in his reporte The Enguiry Officer in hisg

ffihdings heldAthe applicant not guilty of the charge of unauthpo-

rised absence. By the very same verdict of the charge not proved
the subsequ ent observation becomes irrelevant as it is the
off shoot_of the very first charge which cannot be split up'into

two partse The Enquiry Officer's. findings with re ard to the

e
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second aspect of the charge are pesrverse end do not
stand to reason. It appears that this.finding is given

¥p only to plsase his superior officer.

xv) The disciplinary authorities qught to have given
nntice to the appliceﬁt when he wanted to disagree uith‘
the finﬁings of the‘Enquiry Officer. Without following
.the procedure as per law he straight away imposed the

‘punishment of removal.

xvi) - The éppellate authority also méchanically disposed
of the appeal without following the procedure laid down

in the DA Rules.

kvii) . The Reviewing Authority viz. the General ‘Manager

while disposing of the review cancelled the order of removal

and- forfeited the previou s éervice by appointing the

applicant afrash.‘ This is not one qf‘the punishments ennumerated
ﬁn the list of minor an d major penalties and imposition of

such a punishment is without jurisdictio n .

xviii) The Britx® entire disciplinary proceddings ricght from
the issue of charge sheet are vitiated as they are violative

of principles of natural justice which deserved to be queshed.

VII. RELIEF_SOUG

.

- Ip view of fhe facts mentioned in para'vi of the D.A.
th e applicant herein humbly prays that ﬁhis Hontble Tribunal
may be p;eased to direct the respondents to produce the entire
records pertaining to the impugned‘nrders and QUash thé banalty
advice Memo. No. TP.115/DAR/KK dated_3-6~1991'cf the Aési?tant¥”445
Mechanicel Engineer(P&L), S,L.Railway, Secunderabad, MEMO o
No. TP.145/DAR/KK dated 21-8-91 of the Chief Mechanical éngineer

| | PIE417
(Power) S.C.Railway, Secunderabad rejecting the appeal of the

applicant against the penalty and Urdef No. P«90/RQ/KK/ 1443

T
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aated 22-01-92 of the General Manager, $;C.Rly, Secuﬁderabad‘P{lg:
appointing the applicant as peon'afresh, by declaring them

as arbitrary, illegal and un;onstituticna;rvinletive or
érticlesvid, 16 and 311(2) of the Constitution and direct the
respbndents to give him all.ccnsequential_benefi ts such as
treating the entire period of sick absence covered by proper
certifiCates s leaye tp which he is Entitled, arrears of

salary, increments, promeotion etc.

VIII« INTERIM RELIEF:

The applicant humbly prays this Hon'ble Tribumal may

be pleased to fix an early date for final hearing of the case.

1Xe MXRRERSXMBXXRENX REMEDIES EXHAUSTED:

The applicant declares that he had aveiled all the
remedies aveilable to him under the service rﬁies, in that his
rExkew appes.l was rejected and the reviewing authority modified
the punishment.uxkheut
Xe MATTERS NOT PENDIN G _WITH ANY OTHER COURT ETC.:

The applicant decleees that th & matter regarding which
the application is made is not pending wi th any cdurt of law or
any other authority or any Bench of the Tribunal.

XIe ETAILS OF_PAY ORDER:

W o S T T S w0

Pay Oxrder No. & 73&08 dated g. .S -?2_ fgr Re.50/Rw

drawn in favour of  the Registrar, Central Administrative Tribunal

. . e
Hyderab.ad is gencleoseds : '_W_,o.,o,memﬁ"q

XII.  DETAILS_OF_INDEX:

An index containing the details of the documents

to be relied upon is enclosed herewith.:

—

p—
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{(a) Pay DOrder I\I.o. cQ 73&03 o
 dated % . $-9) for Rs. 50/-

{(b) Index centsining the list of documents

to be relied upon.,

7 i,JKrishna sen of Sri KeKesavulu, aged
42 years working as Peon in the Officer of thg
Cpntrollér of Storgs, Sbuﬁh central Railwgy!
Raillmil@yam, Sgcqnderabgd resident of Hyderabad
do hereby sulemnly affirm and verify ﬁhat‘the
contenta_ﬁf para I‘tuAXIII of the D.ﬁ.lare.trﬁe_
and correct to the best of my knowledgs and belief
and that 1 have not supéressed any matérial focts

of the case.

Hence verified on this the 30th day. of

April, 1992 at Hyderabad.

!

l(f'k&nhbxaa-__
To = APPLICANT
THE REGISTRAR, .

Centrel Administrative Tribunal,
Hyderabad Bench,
HYDERABAD , W.

Counsel for the Appllcant.




