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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL BAYDERABAD BENCH AT HYDERABAD

0.A.NO, 381/92.

Date of. decision: 28-7-93
Between: ' .

Ch.V.5ubba Rao,

and

1. Union of India, rep. by its Secretary,
Ministry of Perscnnel, Public Gr ievances
and Pensions, Dept. of Personnel & Tralnlng,
New Delhi,

2. The Secretary, Central Board of Direct Taxes,
New pelhi.

3. Chiefl Commissioner'of Income'tax, ﬁ.P.
Ayakar Bhavan, Basheer bagh, Hyder abad.

.

.e Respondents, -
Appearance :
For the applicant: Sri @,V.R.S.Vara Prasad, Advocate

for the Respondents: Srl N.R. EEvraJ, REd¥.Sr ,CGsC,
CORAM:

:HE HON'BLE SHRI JUSTICE V)NEELADRI RAO : VICE CHAIRMAN
THE HON'BLE SHRI P T TIRUVENGADAM : MEMBER (ADMN) .

JUDGMEN T
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(6f the Bench delivered by Hon'ble Shri Justice V,Neeladri Rao,
Vice Chairman).
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The appllcant herein was selected as Income tax
Inspector in the dlrect rncru1tment quota
in Andhra Pradesh charge. —tax on

,27-3-1982, He was declared to have completed probation perlod as
per proceedings dated 20-5-84 of Commissioner of Income tax,
:Andhra Pradesh-I, Hyderabad,

@nd was appointed: &8s such ~
He ‘joined as InspectOr of Income ~

He passed the departmental examlnatlon

for the Income-tax Officers in 198¢ He was COnflrmed 1n the

grade of Income-tax Inspector with effect from 25-7- ~1990.by --
proceedings of even date, h




-

 recruits and promctees in the ratio of 1 3 1 and then the seniority

ol
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5. Para 6 of the Annexure to OM dated 22-12-1959 refers
to the fixation of inter-se seniority between direct recruits and
promotees. Tne said para wag modified vide OM No.35014/2/80- Estt{D)
Gt.7-2-1986 of the Ministry of Personnel, Pub.Griev.& Pensions,
Dept.of Personnel and Trainimg. ZXs the determinaticn of relative
seniority between the direct recruits and the promotees does not
arise for consideration for disposal of this 0.ix., necessary
details néed not be referred. By OMNo, 18011/1/86-Estt (D)

dated 28-3-88 of the Ministry of Personnel, P.G, & Pensions, it
was ordered that the confirmation should be only at the initial
stage. In cases where probatién is prescribed for promotees in
the highergategory, it is also stated therein that allnthe
employees who satlsfactorlly conpleted the prObathn and who are
otherwise ellglble for conﬁlrmatlon have to be considered for

confirmation, whether substantive vacancies are available or not.

6. | - Thé posts of Inéomeﬁax Inspector have to'be filled up

by dlrect recru1ts and also promotees. The direct recruits have
to undergo two-year probdtlon. It is stated for the applicant

that probation is not pfescribed for‘the promotees to the post of
Income—tax Inspector. The same is not controverted.for the
respondents. In view of the OM dated 28-3-88 the promotee should
be deemed to have been COnflrm@d in the pOSt of Income-tax Inspectar
ori the very date of promotlon itself while the direct recruit to-
the post of ncome-tax Inspector is ellglblu for consideration

for conflrmat on on satlsfuctory completion bf the period of
probatlon and oh pa551ng the requ151to donartmental test. _Of 
course, it is stated for the regponders that in fixing the inter-se
seniority of the dlrect recru1ts and the promotees, the slots
reserved for the aromotees are belng fllled up by promotees only

in the order of their seniority 1n the lower grade while the
GOnfl:med dlrect recruits are placed above the unconfirmed direct

recruits 1n the slots reservcd for direct ICCIUltS.

7. . But in sucl- a case,'the possibility of junior direct recruit
becomihg senior to “he promotee. cannot be ruled out. Agsume a
case where A,B,C, ard D are direct recr -its while E, F, G and B

are promotees. Lssure that the cadre is comprised of the direct
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4, Direct recruitss

Notwitostanding the provistons of para 3 above, the a
relative seniority of all direct recruits shall -be )
détermined by the order of merit in which they are
selected for such appointment on the recomendation
of the UPSC or other selecting authority, persons

appointed as a result of subsequcnt selections

Provided that where persons recruited initially:
on a temporary-basis—are confirmed subsequently)
== E 0 SHOSEqL

in an order different from the. order Lf merit
1nd1cated gt the time of thelr appo;ntmont

setiiority ‘shall follow the order of confirmation
and not the original order.of merit.™

The service of an employeé of Govérnment, even in direct recruitmett
quota is held as temporary till he is made permanent on the
basis of confirmation, though the appointment is on “he bagdis of
selection in éccoﬁdancé with the recruitment rules. The main
provision Of para 4 of the Lnnexure reads that the Seniority
of the direct recruits shall be determined by the order of merit
in which they are selected for such appointment on the recommendat-
J ions of the UPSC or the selecting authomity. But the proviso is -
- | to the effect that if the confirmation is 'in an order differert \\{
from the order of merit indicgted at the time of - appointment, \
the seniority shall follow the order of confirmation and not the
origianl order of ‘merit, The rules in regard to various services
of the Central Government stipulate that D.,P.C. has to con51der
as to whether the employte is unfit for confirmation and if anyone

-«

of them 1s found unflt he is not confirmed. Further the rules
in regard to some of the services:lay down that on¢ has to
pass the departmental test for being eligible for consideration
for COnflrmathn. Hence those who have not passed the departmental
test by the date the substantige vacancies were avallable were not
COnsidered for confirmation, and when the qguestion of Junlors being
considered for conflrmatlon arises. Similarly if any Gﬂp%@jee is
held as unfit for conflrmatlon due to adverse remarks-"in CRs, he

. 1s not being confirmed and his juniors who were held as“it =z aIE(_-J-
being confirmed,




ot subétantive vacancies.". As already ﬁointed out, a senior
direct recruit may become junior of his junior promotee and vice
versa prior .0 28-3-88 for no fa. 1t of that direct recruit or

'promotee as the case may Dbe.

,o
8. - But it is urged that when seniority is linked with
confirmation and the-confirmation is based on the pasé in the test
then it has to be held that confirmation depends upon efficiency
and hence the seniority can be linked with confirmation, But

the said contention doés not hold good if the position prior

to 28- 3 88 is taken into consideration, Assume that A to D are
dlrcct recruits and A, C and D passed the dtpartmental test which
is reguisite for conflrmatlon, while B failed in it. Assume that
only two vacancies Were aVallable after the results of the said
test were announced. Then k and C will be confirmed. But &ven
though D also passed the test he could not be confirmed for want
of availability. of substantive vacancy. Then assume that B passed
the £est ih_second attempt and only thereafter, one substantive
vacancy had become available., Then B being senior bo D and as he
passed the test by the time‘thelﬁécancy was available, he has o
pe confirmed and D could not be confirmed. Then can it be stated
that the conflrmatlon is based on the basis of efficiency alone.

Eence the al we ﬂontentzon for the regpondcnts cannot be accepted.

B. . 0% course, till 1985 the: employees who have not passed
the departmental test were being discharged. %aber that provision
was deleted. Thus éven the employees who failed in the departmentd

test cre permitted to discharge the duties and hold responsibilities
just as “hose who passed the test. But a pass in the test may be T
prescfibei as a'requisite condition for consideration for promotion
for in sucr a case it is necessary for the employee to discharge
mor e arduOU‘ duties and or to hold higher rcspon51b111t1cs. Hence
it will be amitrary if seniority is linked with confirmation if "

the latter 1s sased con pass in a test.

-

.
10. This we feel that in view ofhtﬁe Judgment of the. ' o
supreme Court in yIR 1990 (2) SC 1607 wherein the ratio desidenti
in AIR 1977 SC 205 that the period of continuous folClatlon by

‘“—government servant yfter his appointment following the rules
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will be ., E, B, F, C, G, D& H, if the turn of the direct
recruits come- first. Assume a case where probation is prescribed
for direcf'recruits and it is not prescribed for promotees,
Subseqdent to 28-~3-88, all the employees who are eligible have to
be considered for confirmation ierSpective of the fact whethe;
‘subsfantive vacancies are available or not, 1In such a case the
direct recruits cannct be coanfirmcd wnless their probation is

over and the departmental test is passed in case it is prescribed,
Assume that the promotees passed sumh a test even before their
promotion. Then the prbmotees will be confirmcd on the very date
of their promotion ‘and their seniority will be in accordance. with
the seniOrity in the lower cadre from which they are prombted.
Assume that 'B' failed in the test and hence he is not confirmed,
Then as per the plea of the respondents, C and D have to be

place& above F and G ;esPectively'if C 8nd D passed the test and
there are no adverse remarks .against thém. Then B will go below
G or H. Thus, ftt is a case where C the junior of F will become
senior to. F, and D, the gunior of G will becomé senior to G °

for no fault of F and G. It will, thus, be a case of arbitrariness
when seniority .is linked with confirmation, Similar is the situation
when direct recruit is not confirmed subsequent to 28-3-88 on the
3 ground that tnere are adverse remarke against the direct reéruit.
\ In such case also the promotee will become a seniors of his .own

junior direct recruit, Prior to 28-3-88 hhewre was possilibity of

a direct recruit becoming = jﬁnior of ‘his own junior promotee

if a senior promotee is not confirmed due toradverse remarks,

Similarly prior to 28-3-88 even a promotee‘may become junior of

! his junior direct recruit if a senior direct recruit was not
confirmed on the ground that there are adverse remarks, . Thus,
it will be arbitrary if seniority is’'linked with confirmaticn

; even prior to 28-3-88; In 1990 (2) SC 1607, the Supreme Court

reitergted the principle that "the period of continuous officiation

rules applicable for substantive appbintments has to pe taken
into account for determining his seniority, and seniority cannot be
\ determined on the sole test of confirmation, for confirmatibn

\ is one of the inglorious uncertainties of the goveinment'service
e depending neither on efficiency of the incumbent nor availability

A | o .

by a government servant after his appointment by following the AR

e 3
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applicable for substantive appointmenﬁs had to be taken into

account for ¢.termining his seniority, and_seniority Cénnét be

determined on the SOlE‘fGSt of confirmation, was reiﬁerated,

the proviso to pare 4 of the Annexure tc the O.M dated 22-12-59 has

to be held as viclative of articles 14 and 16 of the constitution. :
‘Similarly the proviso to para 5(i)} of the Annexure to the

. OM dated 22=12-59 which‘is in regard to promotees has to be held

as violative of zrticles 14 and 16 of the Constitutmnp,

Hence these two provisos are hereby struck down. ‘ o~

i1l. It has to be meﬁtioned that the above provisos were

in force till 4-11-92, as by OM of even date, the seniority was
delinked_with'confirmation. Hence the guestion of altering the

sen;ority list srepared prior to 4-11-92, . in view of the striking

down of tLé ptcwisms referred to, arises. In this case the O.A;,

ig filed in time. The appqintment‘of the applicant is inaccoxdance

with the rules. :hnée the revised seniority list‘of Income-tax
“Ingpectors in the Arlhra Pradesh Charge has to be prepared in

accordance with the »rovisions contained in the Annexure to the
‘ O.M.No.9/11/55-APS daed 22-12-5%9 of the Ministry of Home nffairs f

by igroring the provisys to paras 4 and 5 (i) of the said annexure.

12, °  The O.h. is wrderéd accordingly. No costs. | o
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