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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL'ff1YDERABAD BENCH AT I-iYDERABAD 

O.A1NO. 381/92. 

Date of. decision: 28-7-93 
Between: 

Cb.V.Subba RaO. 

and 

Union of India, rep, by its Secretary, 
Ministry of Personnel, Public Grievances 
and Pensions, Lpt.of Personnel & Training, 

New Delhi. 

The secretary, Central Board of Direct Taxes, 
New Delhi. 

Chie6 Commissioner of Income tax, A.P. 
Ayakar Bhavan, Basheer bagh,Hyderabad, 

Appl icant/.Kvt:t,j. 

I' 
I- 

. s fl.4 . 

Respondents. 

Appearance: 

For the applicant: Sri tV.R.S.Vara Prasad, Advocate 

k'or the Respondents: Sri N.R.Eevraj, k&3c.Sr.CG5C. 
CORAM; 

THE 	'BLE SHRI JUST10E V.NEELRI RAO VICE CHAIRMAN 

THE HON'BLE si-mi P.T.TIRUVEN(JADPJI MEMER (ADM1J). 

J U D G M E N T 

(Of the Bench delivered by Hon'ble Shri Justice V.Neela&i Rao, 
Vice Chairman). 

The applicant hereip was selected as Income tax 

Inspector in the direct recruitment quota Tand was appointea•a such 

in Andhra Pradesh charge. }1e jj.oined as Inspector of Income-*tax on 
27-3-1982. He was declared to have completed probation period a 

per proceeddings dated 20-5-84 of Commissioher of Income tax, 

I Andhra Pradesh_I, Hyderab, He passed the depart(neptaj examination 
f or the Incone_tax Officers in 1989. He was confirmed 

in the 
grade of Income-tax Inspector with effect from 25-7-1990by -. 
proceedings of even date. 
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Para 6 of the Annexure to OW dated 22-12-1959 refers 

to the fixation of inter-se seniority between direct recruits and 

promotees. The said para was modified wide OW No.35014/2/80 Estt(D) 

dt.7-2-1986 of the Ministry of Personnel, Pub.Griev.& Pensions, 

Dept.of Personnel and Trainir. 7s the determination of relative 

seniority between the direct recruits and the promotees does not 

arise for consideration for disposal of this 0.-•, necessary 

details need not be referred. By OMN0.18011/1/86-Estt(D) 

dated 28-3-88 of the Ministry of Personnel, P.C. & Pensions, it 

was ordered that the confirmation should be only at the initial 

stage. In cases where probation is prescribed for promotees in 

the higherØategory, it is also stated therein that allnthe 

employees who stisfactotily conpleted the probation and who are 

otherwise eligible for confirmation have to be considered for 

confirmation, whether substantive vacancies are available or not. 

The posts of Incometax Inspector have to be filled up 

by direct recruits and also promotees. The direct recruits have 

to undergo two-year probation. it is stated for the applicant 

that probation is not prescribed for :the promotecs to the post of 

Income-tax Inspector. The same is not controverted.for the 

respondents. In view of the OM dated 28-3-88 the promotee should 

be deemed to have been conf irmed in the post of Incône-tax Inspectr 

on the very date of promotion itself, while the direct recruit.to  

the post of income-tax Inspector is eligible for consideration 

for confirmation on satisfactory conpletion of the period of 

probation and cn passing the requisite departmental test. Of 

course, it is stated for the responderth that in fixing tbe.inter-se 

seniority of the direct recruits and the promotees, the slots 

reserved for the promotees are being filled up by promotees only 

in the order of their seniority in the lower grade while the 

confirmed direct recruits are placed above the unconfirmed direct 

recruits in the s1ots reserved for,  direct recruits. 	 - 

But in suct-. a case, the possibility of junior direct recruit 

becoming senior to the promotee- cannot be ruled out. Assun a 

caserhere A,B,C, ard Dare direct recr -dts while E, F, G and H 

are prothotees. Assure that the cadre is comprised of the direct 

recruits and prometees in the ratio of 	: 1 and then the seniority 
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4. Direct recruits: 

Notwithstanding the provisthons of para 3 above, the 
relative seniority of all direct recruits shall - be 
determined by the order of merit in which they are 

selected for such appointment on the reconnendation 
of the usc or other selecting authority, persons 
appointed as a result of subsequent selection: 

Pravidedthat where persons recruited initially 

on a temporary--basje confirmed sdbsequently 
in an order -different from the orde:Lof merit - 
indicatea at the time of their-appointment, 
seniority shall follai the order of confirmation 
and not the original order-of merit.' 

The service of an erloyee of Government, even in direct recruitrrflt 

quota is held as tenporary till he is made permanent on the 

basis of confirmation, though the appointment is on the ba±s of 

selection in accordance with the recruitment rules. The main 

provision of para 4 of the Annexure reads that the seniority 

of the direct recruits shall be determined by the order of merit 
in which they are selected for such appointment on the reamendat. 

ions of the UPSç or the selecting authcyrity. But the proviso is 

to the effect that if the confirmation is in an order differert 

from the order of merit inthcfled at the time of appointment, 

the seniority shall follav the order of confirmation and not the 

origianl order of merit. The rules in regard to Various services 

of the Central Government stipulate that D.P.C. has to conlider 

as to whether the employee is unfit for confirmation and if anyone 

of them is found unfit he is not confirmed. Further the rules 

in regard to some of the services-lay dn that one has to 

pass the departmental test for being eligible for consideration 

for confirmation. Hence those who have not passed the departmental 
test by the date the substantive vacancies were availableweenot 

considered for confirmation, and tthen the question of junlbrs being 

considered for confirmation arises, similarly if any emp5Syee is 

held as unfit for confirmation due to adverse remarks-sin CRs, he 
is not being confirmed and hilis juniors who were held as'it'trec -.--' 
being confirmed. 



of substantive vacancies.'. Aâalready pointed out, a senior 

direct recruit may become junior of his junior promotee and vice 

versa prior o 28-3-88 for no faJt of that direct recruit or 

promotee as the case may be, 

But it is urged that when seniority is linked with 

confirmation and the confirmation is based on the pass in the test 

then it has to be held that confirmation depends upon efficiency 

and hence the seniority can be linked with confirmation. But 

the said contention does not hold good if the position prior 

to 28-3-88 is ta3cen into consideration. AssunE that P. to D are 

direct recruits and A, C and D passed the departmental test which 

is requisite for confirmation, while B failed in it. Assume that 

only two vacancies were available after the results of the said 

test were announced. Then A and C will be confirmed. BOt t3ven 

though B also passed the test he could not be confirmed for want 

of availability, of substantive vacancy. Then assume that B passed 

the test in second attempt and only thereafter, one substantive 

vacancy had become available. Then B being senior to B and as he 

passed the test by the time the vacancy was available, he has to 

be confirmed and U could not be confirmed. Then can it be stated 

that the confirmation is based on the basis of efficiency alone. 

Eence the at ne contention for tie respondents cannot be accepted..' 

Of courth, till 1985 the:employees who have not passed 

the departmental test were being discharged. 	ater that provision 

was deleted. Thus even the employees who failed in the departmentã 

test re 'permitted to discharge the duties and hold responsibilities 

just as those who passed the test. But a pass in the test may be 

prescribei as a requisite copdition for cnsideration for promotion 

for in sucP a case it is necessary for the employee to discharge 

more arduoua duties and or to hold higher responsibilities. Hence 

it will be aritrary if seniority is linked with confirmation if 

the latter is Aased on pass in a test. 

This we feel that in view of the judgment of the. 

Supreme Court in IR 1990 (2) SC 1607 wherein the ratio desidenti 

in AIR 1977 SC 205 that the period of continuous pfficiation by 

government servant ter his appointment following the rules 

--min '10~~ 1_7 16 T4 
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will be A, E, B, F, C, C, D & H, if the turn of the direct 

recruits come first. Assume a case where probation is prescribed 

for direct recruits and it is not prescribed for promotees, 

Subsequent to 28-3-88, all the employees who are eligible have to 

be considered for confirmation irrespective of the fact whether 

substantive vacancies are available' or not. In such a case the 

direct recruits cannot be confirmed tnless their probation is 

over and the departThental test is passed in case it is prescribed. 

Assume that the promotees passed suh a test even befpre their 

promotion. Then the promotees will be confirmed on the very date 

of their promotion •and their seniority will be in accordance with 

the seniority in the lower cadre from which they are promoted. 

Assurrc that 'B' failed in the test and hence he is not, confirmed. 

Then as per the plea of the respondents,. C and D have to be 

placed above F and C respectively if C Zind D passed the test and 

there are no adverse remarks against thám, Then B will 'go belau 

C or H. Thus, t is a case where C the junior of F will become 

senior toF, and D, the junior of C will become senior to C 

for no fault of F and C. it will, thus, be a case of arbitrariness 

when seniority .is linked with confirmation, similar is the situation 

when direct recruit is not confirmed subsequent to 28-3-88 on the 

ground that tnere are adverse remarks against the direct recruit,. 

In tuch case also the .promotee will become a seniors of his own 

junior direct recruit. Prihr to 28-3-88 thwre was possilibity of 

a direct recruit becoming a junior of his own junior promotee 

if a senior promotee is not confirmed due to adverse 'remarks. 

Similarly prior to 28-3-88 even a promotee may become junior of 

his junior direct recruit if a senior direct recruit was not 

confirmed on the ground that there are adverse remarks. 	Thus, 

it will be arbitrary if seniority islinked with confirmation 

even prior to 28-3-88w  In 1990 (2) SC 1607, the Supreme Court 

reiter.ted the principle that "the period of continuous officiation 

by a governrrnt servant after his appointment by following the 	- 

rules applicable for substantive appbintments has to be taken 

into account for determining his seniority, and seniority cannot be 

determined on tha sole test of confirmation, for confirmation 

is one of the inglorious uncertainties of the government service 

7 dependThg neither on efficiency of the incumbent nor availability 
I 
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applicable f or substantive appointments had to be taken into 

account for 	termining his seniority, and seniority cannot be 

determined on the sole test of confirmation, was reiterated, 

the proviso to pare 4 of the AnnexUtO to the O.M dated 22-1259 has. 

to be held as violative of Articles it and 16 of the ConstitUi0n. 

similarly the proviso to pare 5(i) of the AnnexUre to .the 

OM dated 22-12-59 which is in regard to promotees has to be held 

as violative of Articles 14 and 16 of the ConstitutthO. 

Hence these tjo provisos are hereby struck dfl. 	- 

i. 	 It has to be mentioned that the above provisos were 

in force till -11-92, as by OH of even date, the seniority was 

de1inked with onfma0 	Hence the question of altering the 

seniority list repared prior to 4-11-92,. in view of the striking 

down of tL& provisis referred to, arises. in this case the O.A. 

is filed in time The appointment of the applicant is inaccordance 

with the rules. Aenàe the revised seniority list of Income-tax 

-Inspectors in the h:rhra Pradesh Charge has to be prepared in 

accordance with the ,rovisions contained in the Annexure to the 

O.M.NO.9/11/5S?S dded 22-12-59 of the Ministry of Home Affairs 

by igrtoring the proviss to pares4 and 5 (i) of the said annexure. 

12. 	The O.A. is ctderdd accoldingly. NO -bsLs. 

CERTIFIED TO BE TRUE COPY 

;Bt*e* : 0~4 
. /cofficec 

Central Administrative Tribune. 
Hyderabad Bench 
Hyderabad. 

To 
ThL secretary, Ministry of prsonnel, Public Grievances 

and Pensions, paxtment of Personnel & 	aining,U9I,NeW LelhL 

The Secretary, centrU Board of Threct Taxes, New Delhi. 
The chief Commissionet of Income tax, A.P.Ayakar Bhavan, 

Basheerhagh, Hyderabad. 
One copy to Mr.G.V.?..E.Vara Prasad, Advocate, 113/3RT,Viiayanagar 

colony, Hy.d. 
One copy to Mr,N.-R.DeVraj, sr.CGSC.CAT.W. 

6.. One. copy to Deputy gitrar(J)CAT.Hyd. 
One cqpy to Library, cT.Hyd. 
Cp.pyto AllBenche5 and eporters as per standard list of cz.T.Hd. 

-'0e spare copy.. 




