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} . : Judgement

( As per Hon. Mr. Justice V. Neeladri Rao, Vice Chairmas)

Heard Sri K;é.ﬁ. Anjaneyulu, learned counsel for the
applicant and Sri N.V. Raghava Reddy, learn@d counsel for
the respendents.
2. Charge memo dated 27-2-1991/4-3-1991 was issued by
alleging that the applicant while working as Office Assistant
'Regional Cffice, Kurnool, assaulted and scclded Sri MP Yellanz,
then Group-D (;fficialf of office of the Superintenfient of
Fost Cffices, Kurnool; withouf any provocation in the piiblic
office during working hours at about 1240 on 18-8-1989,
After éonsidering the representation dated 14-3-1991‘é§3the
applicant, R-4 i.e, the Superintendent of Post Office issued
memo No.E~3/160;A, datedpﬁpril, 91 withholding one incremgnt
by way of punishment. Theréupon the applicant preferred
appeal dated 21-6-1991 to R-3, the Director bf Postal services.
R=3 issuved memo No.STI/lB-?/él dated 4-10-91 under Rule
29(1) (v) CCS(?CA) Rules proposing tc enhance the punishment
by way of witﬁholding three increments instead of one as
ordered by R-4. Thereupon the applicant submitted representetion
dated 12-10-19%1, After consideration of the same, R-3
dismissed the appeal and enhanced the punishment by way of
wihhholding_%h;ee increments as per memo No,S5TI/13-74£1991

dated 29-11-1981. It is assailed in this CA,

3. The contentions for the applicant are as under :
a) R-3 being the appfllaté @Uthority has no power to
Pl

issuve ‘memb proposing to enhance punishment, while the

‘appeal was pending.
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b) There is violation of Principles of natural justice
as copy of the preliminary inquiry report was not furnished
to the applicant, and

c) Having observed th;t the Grqup-D otficial referred to
jn the notice issued under Rule 16 was gquilty of gross
misconduct, the punishment of withholding one increment

should not have heen enharc ed.

4, Respondent No.3, the gppellate azthoritiy issued
memo JNo.ST.I/13<7/01 dated 4=-10-91 (Annexure-6 to the OA)
whereby the applicant was called upon to explain against
the proposal to enhance the punishment of withholding
one incrempent for a period of one year to withhblding

of one increment for three yeaf_s without curulative
effect. The provision under which the enhancement of

punishment was proposed was not indicated in the said -
of the CCS({CCA) Rules

memo, Rule 27(2) (1) /lays down that the appellate

authority a fter considering the aspects referred to

in Rule 27 (S?Zpggs the orders confiming; enhancing

(emphasis is supplied) reducing or getting aside the

penalty. Thus the appellate authority, during the

considerationo £ the appeal, has power o enharce the

penalty.

Rule 29(1) (b) of the CCA Rules empowers the
appellate authority to exercise the power of revision;
of coursé withinthe period stipul ated. Rule 29(1) (b)
states that the revisional authority may confirm,
reduce, enhance {emphasls is supplied) or set aside
the penali;y aywitn imposed by the order or impose
penalty wﬁe;e no penal ty has been emposed. Thus
the appell ate autﬁority, even in exercise of power:
of revision, has the authority to enhance the penalty.
.

contd...4.
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A question naturally arises as to vhether the
issual of notice proposing to enhance the punilshment
by the appellate authority in a case where appeal is
preferrig,éi g‘iercise\_;}bfi\}-__};‘% power under Rule 27(2) (1)
or Rule 29(1) (b). 7

Para 124 & the Postal Manual, Volume-III is
to the effecf that the appellate authority under its
review powers is competent to review a disciplinary
case only after theuberiod prescribzd. for preferring
imit-stipulated,

ey e

#an . appeal is over but within the ytime 1
Para 125 of the zatd@Manual states that the appellate
authority either on review or in 'consideration of
appeal can enhance the penalty imposed on an 6fficer
‘but a fresh show-causzse should be served on the
accused officer before passing such an order.
' In the counter affidavitcf the Respondents, the
above para 125 is referre;Z'-But para 125 refers
to power of appellate autherity o enhance the penalty
either onr eview or in consideration of appeal.
Thus it is not a case where appua para 125 refers
to only consideration of appeal.

\whi_’te Rule 29 specifically says that a show-aause
notice has to be issued in case the revisional autho-
rity proposes to enhance the pehalty, Rule 27(2),
proviso (iv) also lays down that show-cause notice
has tc be given for imposing an enhanced penalty
other than the penalties prescribed in Rule 11 (v) to
(ix) .

'H/ contde...5.
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5. The appellate authority has the powsr to enhance
the penalty on consideration of appeal and also as a
revisional amthority. In either case show cause
notice has to be given about the woposal for enhance-
ment before the ﬁenalty is enhanced. The appellate
authority cannot e#ercise the p revisim al power before
the experit stpiry of the perlod prescribed for
preferring the appeal or later to the si%® months time
stipulated under Rule 29(1)v(v) . Rule 290(2) (1ii)
further states that no proceedings for revigion

shall commence until and after the disposal of the

appeal where ¥RYxweg¥ api:oeal has been preferred.

6.  When ﬁié power to e nhance the penalty both under
Rule 27 and Rule 29 is same inmgard to the appellate
authority except the lim#ations under Rule 2¢ and
as ‘it is neceésary to consider the varlous provisions
in an Act arlR;u:a-Léis;h_armclj_i_;,ﬂusly it is just and proper
o hold as unders
In a case where an appeal 1is not preferred and
if the appellate authority on. perusal of ther ecards
 feels that the ¢irm mstances warrant enhancerent of
the penalty, then the aﬁ)pellate authority can exercise
the P revisional power under Rule 29 after the eXplry
of the period of limitation %Z%Z%;;ierg and before
the e%piry of «i% monthsfrom the date of the order
proposed to be revised as envisaged under°Rulé 20(1) (V) &
But when the appesl is preferreci. the appelléte
authority cén esercise the power B8 under Rule 27(2) (i)

for enhancement of the penalty in case enhancement

)

eontd,..6,.
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is warranted. If such a §ower is exgerd:d:sed under Rule 27,
Rule 29(2) (11) does not come into glay for it is not
a case of the appellate authority e xerclsing the power '

| -ghow cause
as a revisional authority. The issual of/notice for
'enhancing the penalty arises during the pendency of the
appeal only/in case the appeal is preferred and if the
appellate aﬁthoriﬁy'f eel s tha£ it is a case of enhance -
ment of penalty. When such a power (.:an be e#ercised
under Rule 2'7/the question of exercising the revisional
power under Rule 29 does not arise in regaﬂ to the
appellate authority., As such the question\@us to
whéther the eppellate authority in exercise of —-__re'x{@Onal
power can issuea show causenotice for proposing
to enhance the pénalty before the dispcesal of the
appe-al/ when Rule 29(2) (ii)v prohibits the exerclse of
revigional power during the pendency of the appeal,

shoerctimeapRR s eewx retenosly 1s academic.

7. . The object and purpose in incorporating Rule 29
(2) (i1) can be loocked inte. If the authority above
the appellate authority is going to exercise the power-
of revision, during the pendency of the appeal‘,‘ in
case the appeal is mreferred, it is one of gchving
indication to the appellate auwthority as % how it

has toc consider the appeal. The appellate authorif:'y
di‘scharges the duties as a quasi judicial authority

in disposing the appeal. No amthority however high
it may'be/can give a direction to the appellate
authbrity in regard to the ultimate order that has to '

be passed in the appeal. Thus both the appeal and

JV

contde..7.
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revisional proceedings cannot be considered simultaneously.
We feel that for that reason, it is stated that as per
Rule' 22(2) (i1) no proce_edirgs for mvision shal 1 commence
until the disposal of the appeal whgre angé?gnatx appeal
‘has been preferred. But if it is a case where the
appellate authority himself proposes to revise, durim
the pendency of the apped , it ig not a case where

anf avthority hiéher to appellate authority gives an
indication in regard to the ultimate order that has

to be passed in the appeai._ Further it may be noted
that period of limitaticn is prescribed for esercisting
wd revigional power’t_m;the appellate authority., If ‘
it is going to beheld that the appellate authority

atee
disposal of the appeal  the period of limitation

might e%pire even during the dpendency of the appeal, and~
we feel thmt the legislature_miglgt not have intended

to have such a result. So it is just an'dlpmper to

hold that'even in a case where the appellate authority
etercises ther evisional power for enhancing the
penalty, during the pendency of the appeal, it cannot

be held thatit is barred under Rule 29(2) (11) for
—sexerkakiak such abra.r: is appl 1_.cable oniy in regard

to an authority above the aﬁpellate authority but

not to the appellate auﬂmriﬁy itself, Anyhov} we

do not feel it necessary to further advert to it as

it is mere acm demic for such a power can be exercised

by thé appellate authority under Rule 27 in a case

where appeal is preferred,
/
N contd,..S8.



8. Hence it can be stated that the appellate autho=
rity issued the memo. dated 4-10-91 propesing to enhanee
the penalty under Rule 27/ anjéngt?: t;.rnpv.-xgnead order
enhancing the penalty was-also-passed unier Rule 27

of the CCA Rules.

Ce As such the contentionfor the applicant that
the appellate authority has no power to issue memo.
preposing to enhanée the punishment while the appeal

is pending, has to be negatived.

10. Rule 16(1) (b) postulates inquiry in accordance
with sub-rules 3 to 23 of Rule 14 even in case of

minor penalties, if the disciplinary authority .isdof

the opinion that such ingqulry is necessary. The
applicant after receiving notice under Ryule 16has

not submitted that an inquiry as contemplated under

Rule 16(15 (b) has to b e ordered. When the applicant
ha's not made such a request it cannot be held that

he i s prejudiced when the copy of the prel iminary inquiry

report was not furnished to him. It may benoted that the

contd. LI 9.
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To

1. The Secretary to Govt. Dept.of Posts,
Union of India, New Delhi, _

2. The Postmaster General, Kurnool.,

3. The Director of Postal Services,
0/0 the Postmaster General, Kurnool.

4. The Superintendent of PoOst Offices,
Kurnool Division, Kurnool.

5.0ne copy to Mr.K.s.R.Anjaneyngt::, 'fuidv’orcate. C_&'I‘.Hyd.
6+ One copy to Mr.N,VeRaghava Reddy, Addl.CGSC.CAT.Hyd.
7. One copy to Library, CAT.HYd. :

8. One spareé copy.
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incident alleged is not on the basis of material which
was not within the knowledge of the applicant. So, the
contention thét tﬁe préceedihg is vitiated wheb copy of the
Préliminafy Inquiry Report was not served on the applicant,

cannot be countenanced. .

71@& " Thelscoperof review By the Court/Tribunal in regard
éo th; punisﬁmeqt is verytlihifed. Unless the punishment
is found to be highly exééssive or unconscionable, the
Court/Tribunal cannot interdict. We cannot accede to the
contention for the applisant that the enhanced punishment
by R=-3 is such a case.

ii}h. It 1s stated that by December, 1989, the case of
the applicant for allowing him to cross #B has to be con-
'sidered and it is not yet considered. When once the appli-
cant is not allowed to és;gg EB,. he will not be entitLéd

to any increment and hence the question of operating
punishment of withholding increments 1s not possible. But
it does nbt mean that in order to implement the order of
punikhment the applicant should be automatically allowed to
cross the EB, The same has to be considered in accordance
with law. It is not stated as to why steps were nct ini;
tiated for considering the case of the applicant for cross-
ing EB. Heece R-4 has to take steps expeditiously and
preferably by 30-6-1995 for consideration ¢f the case of
the applicznt in regard to crossing of EB, in accordance
with law,

ﬂ3} . Subject to above, the 0A is dismissed. No costs}//

3

(V. Neeladri Rao)
Member(A mn) Vice Chairman

Dated : 23 March, 95 5
Dictated 1n Open Court ﬂ%; »
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