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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABAD BENCH

AT HYDERABAD

0.A. Mo, 316/92. Dt, of Decision : 8.7,94.

THE HON'BLE SHRI R.RANGARAJAN : MEMBER (ADMN.)

Mr. S.F. Reo ' «« Appligant.
Vs

1. The Union of Indiea rep. by
The Secretary fto
the Ministry of Defence,
New Delhi - 110 011.

2. Engingerin=-Chief's Branch
Army Hegdquarters
DHQ (PD) Kashmir House
New Delhi - 110 011.

3. Shri mahtab Singh, Stenﬁl,
C/o E~in-C's Br. :
pHQ (PO) Kashmir House,

Neu Delhi - 110 011, .« Respondents.
Counssel for the Applicant : Mp. S. Prasada Rao
(Par ty-in-Person)

Counsel for the Respondents |: Mr. Y,.Bhimenm|,Addl,.CGSC,
o o NOAGaL] . :

CORAM 1

THE HON'BLE SHRI JUSTICE V,NEELADRI RAD : VICE CHAIRMAN
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O’A.'NO. 316/920

JUDGMENT | Des R T W

(A5 PER HON'BLE SHRI JUETICE V.NEELADRI RAO, VICE CHAIRMAN)

Heard Shri S.,Prasada Rao, applicant in person
and Shri V.Bhimanna, learned standing counsel for the

respondents,

2, This OA was filed praying for a declaration
that the case of the applicant for promotion to the
post of Superintendent(?lerical]has to be considered
under SRO 309/@1 and he is entitled for the renamed
post of Office Superintendent Grade-I and for a dire-
ction that he has to be given séniority in the panel
No.A/412205/1/EIR, dated 30,9,1983 and No.41206/EIR
(Sub), dated 14,5.1990, above Serial No.1l0 ie., Shri
Mehtab Singh, Steno/0S Gr.I, by declaring that the
reservation of

provision whereby/5% of the posts in 0S Gr.I for PAs
and the reservation of 10% of the posts in 0S Gr,II
for Stenographers as per SRO 235/77 are violative of

Article 14 of the Constitution,

3. The applicant joined service as LDC in
Military Engineering Service (MES) on 27.7.1963 and
he was promoted as UDC on 1,12.1969, Later, he passed

B.Com,, and also LL.B-3 years course.

4. As per SRO 309/71, an UDC who completed 3 years

of service was eligible for promotion to the post of

X
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Agsistant Incharge, and an Assistant Incharge who
completed three years of service was eligible for
promotion to the post of Supgrintendent Clerical,

10% of the posts of Assistant Ihcharge were reserved
for Stenographers and the period of regular service

for eligibility for promotion for Stenographers to

the post of Assistant Incharge was six years and on
completion of one year of service as Assistant Incharge,
theyrwere eligible for promotion to the post of
Superintendent Llerical). It also states that persons
serving as PA to Briggdier at the time of promulgamation
of SRO 309/71 with three years of service in the grade,
who have already éerved as Agsistant Incharge or UDC
for atleast one year would also be eligible far promo=

tion to Superintendent Clerical.

5. The revised pay scales as per the recommenda-
tions of the 3rd Pay Commission had come into effect
from 1,1.,73, The pay scales for Cffice Superintendents,

UDCs and LDCs before and after 1.1.197§}are as under:=-

Prior to 1.1,1973 ~ From 1.1,1973
Supdt.Clerical &s,350-475 0S Gr,I .. Rs.550~750
ubce .« %,130-300 0S Gr.I1 .. Rs,425=-700
Lo - .. f5,110-180 UDC .. R5.330-560
s . LDC .. Rs,260-400

contQ. .o
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6. It is manifest from the above that there were
two grédes in the category of Office Superintendett (0S)
from 1.1,1973 and there was also change.in the desig-
nation, for it was Superintendenf Clerical before
1.1,1973 while it Was 0S8 Gr,I and Grade-II from 1,1,73,
But there was no amendment of the recruitment rules

ti11 SRO 235/77 was issued.

7. There were 314 vacancies in the post of
Superintendent in the MES for the period from 1970 to
1975, Selection for fiiling up the said vacancies was
taken on the basis of SRO 309/71. Stenographers moved
Allahabad High Court challenging the said selection on
the ground that there was no unified seﬁiority list

of Stenographers and the seléction was proceeded on tpe
basis of unit-wise seniority of the Stenographers. Zhe
Writ Petition filed by the Stenographers therein was
allowed and the selection was set-asside. I, the
meanwhiie, SRO 235/77 was issued. +there were 286 .
vacancies ®% in the post of Superintendent ffom 1975
to 1980, When & mm¥zxkksx single selectioﬂ was made
for the vacencies from 1970 to 1980,fthé'36@érya§:;3;jf
set-aside by the Ministry on the grouhd éhat it was
not proper to have single selection for all the
vacancies from 1970 to 1980 as thereby there would be
extended zone of consideration. “hen the selections
were made seperately for the vacaﬁcies uptoxléjs;apq]
the vacancies uptofi??ﬁi; After the unified seniority
list was of Stenographers was prepared, the above

selections were made and the gradings given at the time
L
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of earlier selection were followed in regard to those
whov&#@,éelected ip 1983 in view of the observations
of the Allahabad High Court in the Writ Petition filed
by the Stenographers. Those who were selected for the

" existed before 1375
vacancies which /  were given promotion to the post of

0S Gr,II with effect from 1975 and some of them were
also given promotions to the post of 05 Gr,I within
three months from the date of issual of the proceedings

appoinking them as 0S5 Gr,II.

8. The posts of Office Superintendent {Legal
Cell) were created in all the Zonal Chief Engineering
establishments in India by the letter dated 21,11,1989
and the applicant was posted as UDC in theléégls o
cell. The applicant filed OA 810/90 praying for a
direction to the respondents that he should be promoted

to the post of 08 Gr,I of Legal Cell and the same was
dismissed by the order dated 23,11,1990 by observing
that there was no provision whereby UDC can be promoted
to the post of 05 Gr,I and as the applicant had not

challenged the _recruitment ruleé.r

9. The contentions for the applicant are as

undert-

i) The applicant wag eligible for promotion
to the post of Superintendent Clerical by 1.12,1976
by then ‘
as/he completed six years of X regular service as ubC,
Hence, for the vacancies that were in existence by

that date, the applicant should be considered for

promotion as per SRO 309/71,

4*/// | : contd ...
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11} Reservation for Stenograph%rs is violative
of Agyicle[p14 of the Constitution as t%e report of
the 3rd Pay Commission clearly indicates that the posts
of Office Superintendent, UDC and LDC cbme under the
category of Clerical/while Stenographergiggaer a
different category. It is alse urged %nx that subse-
qaﬁnﬁ;gg-reservation for Stenographers;and PAs as per
SRO 235/77 is &tso not valid and.violaéive of Art, 14
of the Constitution on the grouné referred to.above, The
selection without considering the extré qualifiéations
of Degree and Law Degree is also illegal. |

10, It was pleaded for the responqents that this
OA is barred by limitation and also by?reéjudicata

as OB 810/90 filed by the applicant was dismissed.

It is further urged for the fespondenté that reserving
some posts to the Stenographers, PAs in 0S8 Gr.Il and
Grade.I categories is not violative of A;ticle 14 of
the Constitution as the posts of 0S5 ar? not technical

and they are being considered by way of lateral

induction. The reservation for PAs in O0S Gr.Il and

Stenographers in 0S Gr,II at 5% and 10% respectively

cannot be held as excessive, for there ARELT sk

e were & 30 PAs and

. 492 0S Gr.II posts while there were 483 posts of

Stenographers Gr,II and 3173 posts of bDCs.

W |
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11, It was also contended for thelapplicant that
giving promotion in the post of 0S Gr.;I with effect
from 1975 when the selection was as pe% SRO 235/77

is illegal, for there cannot be any pro%otion‘from a
date earlier to the date of recruitmenF rules on

the basis of which selection was made.i It is also
submitted that the contentions with regard to the
number of posts as per Affidavit dated 27.5,1994 are
not supported by any material and they are not
correct. It is also stated fggiphe ap%licant that

as R per SRO 235/77, the posts of 0S5 ér.l are 397

while the number of posts of 03 Gr.I %eférred to in

the affidavit dated 27.5.,1994 are onlf 145;anq;;§;§;;3
posts of 08 Cr,II are referred to in the SRO 235/77 while
only 492 0S5 Gr,II are referred to in the affidevit

dated 27.5.1994. |

12. It is true that the duties o Stenographers are

vsn
different from those of UDCs jand similarly the duties
of PSs are different from the duties ?P 0S Gr.1I. But
. |
the posts of DS Gr.I & Il are not técﬁnical. Various
CoriToa | '

Recruitment Rules she%\provisiuns uhe#eby there is

lateral induction by way of prnmotion%euenthpugh those
categories are having normal avenues %f prometion,

The question as to who is suitable for promotion to

a particular post is ene of palicy&vthe policy matters

can be challenged oAly—on—the—gruond-—that they are

violative of any provision of the Constitution,

c ortd...‘.
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Article 14 is interpreted to the effect that any
arbitrary act is violative of Article 14, 1If equal
gpportunities are not giueﬁ for employment, the same.

can be challenged under Article 16 of the Constitution,
‘Merely because the duties of the Stenographers are
different from the duties of UDCs it canmnct be stated
that it is a question of treating unequals as equals for
prémotian when it is felt by the Rﬁle Making authority
that in view of the duties to be discharged in the pro-
motion post, more than one category of the employees can
be considered, It is not stated for the applicant that
such of these Superintendents who got promction from the
cadre of Stenographers or PAs are not in a position to
discharge the duties of 05 Gr.11/05.Gr.I effectively.
Hence, mérely because promotion is. gpen to more than one
category, it canneot be stated that it is a case of treat-
ing the unequals as equals Por consideration for promotion
if the Rule Making authority feels that employees of all
those categories can effactively discharge the duties of
the promotional posts, It is true that as per SRU.309/71
Stanograpﬁers/Pgs have to pass the UDC teat and &lee they s

Y
alr have to work atleast one year as UDCs before being con-

sidered for promotia; to the post of Superintendent
(clerical) while such & condition was not jreferred to as
OB ORI I8 5080 e ot e peficy magters eng
oA—expertence, it is open to the Rule Making authority te
amend the relevant rules.Bhen it is not shown that those
who are promoted from the posts of Stenographars/PAs are

not effectively and efficiently discharging the-dufies of

contd...
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6s G6r.I1 / 05 Gr.I, the deletion of the condition that
%ﬁiy have to pass UDC Examination and they have to work
fnr atleast one year sas UDC/Asszatant in charge for being
TN ol P IV § W PO W o
eligible for promotmoQL Hence, SR0,235 77 cannot be held
as unConstitutional,
S 13, Euenthbugh it was not ﬁleaded fhat ihe ragervation
to PS/Stenographér is.excessiue, respondents wers reguired
to furnish particulars in regard to the number of posts of
PAs/0S Gr.I/Stenographers/uUbCs/05 Gr.II just to Pind out
whether the said reservations are excessive or not. UWhen

the said particulars were given for respondents by way of

affidavit, the applicant had not chosen to Pile any rejoin-

def to state that those particulars are not correct., The

number of posts sanctioned will be referred to in the
Recrui;meht Rules:But it does not Pollow that-all those

* posts should be filled up even when thepe—is—mno sufficient

aeh el peVan X
work load, Anryhow, when it is not even pleaded that the
reservations for PSs/Stenngraphers in 08 Gr.I and Gr.l}
respectively are excessive, there is no need further ta.
advert to the\aama for the disposal of this (A,
14.: Sri Mehtab Singh, who'is at Sl.Na.1D-&é raeferred to
in the Relief portion of the A, was Stenographer and he
was considered when his turn in the category of Stenos had
arisen for consideration for.péaﬁbtinn to the post of
0s Gr.I;/and after he was selagtaq as 05 Gr,II1, he was
again considered for the post gf 05 Gr.I when his turn had
come and he was also selected to the post of 0S Gr.l.
15, But it is stated that even by the time reply was
[ Bt

filed in this OA there were 28 UDCs beiow the applicant
and thues the turn of the applicant had not come for con-

sideration for promotion, It may be unfortunate that even

B

cantd,.
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thoughYﬁekyorked for more than 24 years in the category

of UDC§ his turn for promotion had not yet coms, But when
his turn for promoction in category of UDC§ had not arisen
for consideration for even as 0S Gr.1I, the gquestion of
consideration for Grade II or Grade I does not arise,

16, It is vehgmently urged that the SR0,235/77 is violat-
_ive of Article 13 of the Constitution, Article 13(2)

reads as under :

43, tews inconsistent with er in derogation of the
Fundamental TCights :

(1))ALll ¢vaves.. void,

(2) The State shall not make any lau which takes

away or ébridges the rights conferred by this Part

and any law made in contravention of this clause

shall, to the extent of the contravention, be doid.

(3) in.... areas,

© (4) Nothing....Article 368,

“Thood WK
whieh—thas meraly state; that any Law which takes?uay or
abridges the rights conferred by parf-& of the Constitu-
tion and Law made incontrovention of the said clause is
void to the extent of controvention, The various rights
are refasrred to from Article 14, Thus; it is not a case-
uhére Article 13(2) conferred any Fundamental Right,
Article 13(2) merely says that any Lau.uhich takes away
or abrldges the rights conferred under any of the B ovi-

RY RV,
sions of Article 14 teo 32h§nd any Law made incontrovention
 of Article 13(2) to the extent of controvention is void,

Thus, it is not a case where any Fundamental Right is

conferred on Article TB(ZD. In order to invoke Article

G 0V UZ J"Kﬂ.—v
13(2), it is necessary fes—eme to establish that aay of
N :
: contd,..
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To

1. Tne Secretary to the Ministry of Defence,
Union of India, New Delhi. . -

2. The Ehgineer-Chief's Branch
Army Headgquarters DHQ (PO)
Kashmir House, New Delhi-l11,

3.'0ne copy to Mr.S.Prasadé Rao, Rafty—in-person,
: : %=11-110/2, Shyamlal Buildings, Begumpet, Hyd.

4, One copy to Mr.V.Bhimanna, Addl .CGSC.CAT.Hyd, -
5. One copy to Library, CAT.Hyd. ’

6. Ghe spare copy. © =
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the rights conferred as per Articles14 to 32 of the
8 . o -L‘\-“-— " \"% "’.‘“}
Constitution was taken away or abridged by the<prov131on.
Thesd :
1t—ie-challenged thus in the absence of vieolation any of

the rigﬁtsireferréd to in Aftiqie_1mnton32, Article 13(2)

ig not aggilégﬁisl 1t had become necessary to refer to

the scope of Arfiéle 13(2)‘ta tqé above axtantfés it is 3t

veﬁépently urged that SR0,235/77 is violative of Articla'aégﬂ
Anyhou, as we Felt that it is not viclative of Apticle T4

or 16 of the Constitution, the guestion of helding it as

void under Article 13(2) does not arise,

17. Ih the above view there is no need to consider the

cantentiun&r,¢AEgardku limitations and resjudicata raised

.
A

for the aﬁﬁiéeaabfﬁﬁt'%ué#““%m*x :

18. During the course of arguments, ledthed=counsel=for.
the applicent@ﬁ&%jgd.that it ié not open to the respondents
to give promotions with effect from 1975 ,uhen the promot-
ions were made in accordance with SR0,235/77 uwhich had

L
:gi#ﬁna;ater. But the applicant has no locus-standi tp

challenge the promotion whersby the promotions were given
effect from 1975 event%ﬁg;h-selections were made in
accordance with SR0,235/77 which had come later, Hence,
we are not considering the Qaid contention for disposal of
this DA.

19. In the result, the OR is dismissed., No costs,

: , Nee Ao .
W (v. Neeladm

Member (Admn) Vice Chairman

Dated ¢ July 8, 94
Dictated in Open Court

van/sk ‘ | %%M&%E%ﬁfvﬂq
Depdin, Reas 2ran () €C_
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CHECLED By ' APPROVED 3v

IN THE CREUTRAL AD: .13 STRALTIVE TRIBUIIL
HYDERABAD BENCE 7T FYDERZ3ED.

"THE HOW'ELER ’V';.\.;JUQTICE V.NEELADRI RZO

VICE CHAIRMAN

CAND
TEE MHOM'ELE MR.a.d.c RTEI : MEMEER(A)

AND

THE HOMY ELE HMRE,T JCHANDRASELIZ R REDDY
T MEM3ER(CUDL)

END )
t-/_-_)

THE IH0.'BLE MR.K +RANCARATAN 3 MENMBER(Z)

Dated; K- 7 ~1994,

CRDER/JUDGHENT s

A

Iﬂ.]‘&o/’R .J{’/C ‘PK - E“IO.
in
0.&a.No, 3 ' b ‘/C‘L

T.?AQNOQ . (}J-Po )

¢f with directions
Dismissed, : '
mﬂs WJ.thdra Ry
Dismisse for default.

Re jectedf0:dered.

No order as =0 costs.
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