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0. A. NO 31 6/92. 

JUDGMENT 	 ot:gm 

(As PER HON'BLE SHRI JUSTICE V.NEEIJJ½DRI RAO, VICE CHAIRMAN) 

Heard Shri S.Prasada Rao, applicant in person 

and Shri V.Bhimanna, learned, standing counsel for the 

respondents. 

This 0A was filed praying for a declaration 

that the case of the applicant for promotion to the 

post of Supenintendent(9lenical) has to be considered 

under SRO 309/71 and he is entitled for the renamed 

post of Office Surintendent Grade-I and for a dire-

ction that he has to be given seniority in the panel 

No.A/412205/1/EIR, dated 30.9.1983 and N0.41206/EIR 

(Sub), dated 14.5.1990, above Serial No.10 ie., Shri 

Mehtab Singh, StenolbS Gr.I, by declaring that the 
reservation of 

provision whereby/5% of the posts in OS Gr.I for PAs 

and the reservation of io% of the posts in OS Gr.II 

for Stenographers as per 3RD 235/77 are violative of 

Article 14 of the Constitution. 

The  applicant joined service as LDC in 

Military Engineering Service (MES) on 27.7.1963 and 

he was promoted as IJDC on 1.12.1969. Later, he passed 

B.Com., and also LL.,B-3 years course. 

As per 3RD 309/71, an UDC who completed 3 years 

of service was eligible for promotion to the post of 
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Assistant Incharge, and an Assistant Incharge who 

completed three years of service was eligible for 

promotion to the post of Superintendent Clerical. 

10% of the posts of Assistant Incharge were reserved 

for Stenographers and the period  of regular service 

for eligibility for promotion for Stenographers to 

the post of Assistant Incharge was six years and on 

completion of one year of service as Assistant Incharge, 

they were eligible for promotion to the post of 

Superintendent (Clerical). It also states that persons 

serving as PA to Brigadier at the time of promulgamation 

of SRO 309/71 with three years of service in the grade, 

who have already served as Assistant Incharge or UDC 

for atleast one year would also be. eligible for promo-

tion to Superintendent Clerical. 

5. 	The revised pay scales as per the recommenda- 

tions of the 3rd Pay Comnission had come into effect 

from 1.1.73. The pay scales for Office Superintendents, 

UDCs and. LDC$ before and after 1.1.1973) are as under:- 

Prior to 1.1.1973 	 From 1.1.1973 

Supdt.Clerical Rs.350-475 	OS Gr,I 	.. Rs.550-750 

UDC 	•. 	Rs.130-300 	OS (ar.II •. Rs.425-700 

IJDC 	- 	Rs110-180 	UDC 	.. Rs.,330-560 

LDC 	.. Rs.260-400 
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It is manifest from the above that there were 

two grades in the category of Office Superintendeftt (Os) 

from 1.1.1973 and there was also change in the desig-

nation, for it was Superintendent Clerical before 

1,1.1973 while it Was OS Gr.I and Grade-It from 1.1.73. 

But there was no amendment of the recruitment rules 

till 81W 235/77 was issued. 

There were 314 vacancies in the post of 

Superintendent in the 14E5 for the period from 1970 to 

1975. Selection for filling up the said vacancies was 

taken on the basis of SRO 309/71. Stenographers moved 

Allahabad High Court challenging the said selection on 

the ground that there was no unified seniority list 

of Stenographers and the selection was proceeded on the 

basis of unit-wise seniority of the Stenographers. The 

Writ Petition filed by the Stenographers therein was 

allowed and the selection was set-aside. In  the 

meanwhile, 51W 235/77 was issued. There were 286 

vacancies at in the post of Superintendent ftom 1975 

to 1980. When a sjggtMx single selection was made 

for the vacancies from 1970 to 1980, the same was----.- , -'

set-aside by the Ministry on the ground that it was 

not proper to have single selection for all the 

vacancies from 1970 to 1980 as thereby there would be 

extended zone of consideration. Then  the selections 

were made seperately for the vacancies upto1975an4 

the vacancies upto1983.' After the unified seniority 

list was of Stenographers was prepared, the above 

selections were made and the gradings given at the time 

uy- 
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of earlier selection were followed in regard to those 

who were selected in 1983 in view of the observations 

of the Allahabad High court in the Writ Petition filed 

by the Stenographers. Those who .ie selected for the 

existed Mfote.J975 
acanciéiWh1ch / were given promotion to the post of 

05 GrII with effect from 1975 and some of them were 

also given promotions to the post of OS Gr.I within 

three months from the date of issual of the proceedings 

appointing them as OS Gr.II. 

S. 	The posts of Office Superintendent (Legal 

Cell) were created in all the Zonal Chief Engineering 

establishments in India by the letter dated 21.11.1989 

and the applicant was posted as UDC in the leãai 

cell. The applicant filed OA 810/90 praying for a 

direction to the respondents that he should be promoted 

to the post of OS Gr.I of Legal Cell and the same was 

dismissed by the order dated 23.11.1990 by observing 

that there was no provision whereby IJDC can be promoted 

to the post of OS Gr.I and as the applicant had not 

challenged the Jiecruitment rules. 

9. 	The  contentions for the applicant are as 

under: - 

i) The applicant was eligible for promotion 

to the post of Superintendent Clerical by 1.12.1976 
by then 
as/he completed six years of x regular service as UDC•  

Hence, for the vacancies that were in existence by 

that date, the applicant should be considered for 

promotion as per SRO 309/71. 
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Reservation for Stenographers is violative 

of Artjclej14 of the Constitution as the repart of 

the 3rd Pay Commission clearly indicates; that the posts 

of Office Superintendent. UDC and LDC come under the 

category of Clerical, while StenographerSjJflder a 

different category. It is aaae urged in that subse-

q'ctent. IA. reservation for Stenographers and PAs as per 

SRO 235/77 is a-I-st not valid and violative of Art.14 

of the Constitution on the ground refered toabove The 

selection without considering the extra qualifications 

of Degree and Law Degree is also illegal. 

10. 	It was pleaded for the responents that this 

oA is barred by limitation and also byresjudicata 

as OA 810/90 filed by the applicant was dismissed. 

It is further urged for the respondents that reserving 

some posts to the Stenographers, PAs in OS Gr.II and. 

Grade.I categories is not violative ofiArticle 14 of 

the Constitution as the posts of OS ar6 not technical 

and they are being considered by way of lateral 

induction. The reservation for PAs jn OS Gr.I and 

Stenographers in OS Gr.II at 5% and io$ respectively 

cannot be held as e,cessive, for there MAWMXftAME 

weie gE 30 pA5 and 

492 OS Gr.II posts while there were 48•3 posts of 

Stenographers Gr.II and 3173 posts of uDCs. 
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11. 	It was also contended for the applicant that 

giving promotion in the post of OS Gr.II with effect 

from 1975 when the selection was as per SRO 235/77 

is illegal, for there cannot be any promotion from a 

date earlier to the date of recruitmen itrules on 

the basis of which selection was made. It is also 

submitted that the contentions with regard to the 

number of posts as per Affidavit dated 27.5.1994 are 

not supported by any material and they,  are not 

correct. It is also stated trLthe applicant that 

as R per SRO 235/77, the posts of OS G,r.I are 397 

while the number of posts of OS Gr.I refrred to in 

the affidavit dated 27.5.1994 are onl 145)Iañd±14J) 

posts of OS Cr41  are referred to in t,he SRO 235/77 while 

only 492 05 Gr.II are referred to in the affidqvit 

dated 27.5.1994. 

12. It is tto that the duties of Stenographers are 

different from those of IJOCs,and similarly the duties 

of PBs are different from the duties of OS Gr.II. But 

the posts of OS Cr.I & II are not $ctnical. Various 

Recruitment Rules 34oq provisions whereby there is 

lateral induction by way of promotioHeventhough those 

categories are having normal avenues f promotion. 

The question as to who is suitable for promotion to 

a particular post is one of policy,_the policy matters 

can be challenged oa-y--on--tht—gr-ou-nd--that_ they are 

violative of any provision of the Constitution. 

c oitd..... 
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Article 14 is interpreted to the effect that any 

arbitrary act is violative of Article 14. It equal 

opportunities are not given for employment, the same. 

can be challenged under Article 16 of the Constitution. 

Merely because the duties of the Stenographers are 

different from the duties of UDCs it cannot be stated 

that it is a question of treating unequals as equals for 

promotion when it is felt by the Rule Making authority 

that in view of the duties to be discharged in the pro- 

motion post, more than one category of the employees can 

be considered. It is not stated for the applicant that 

such of those Superintendents who got promotion from the 

cadre of Stenographers or PAs are not in a position to 

discharge the duties of OS Gr.II/OS.Gr.I effectively. 

Hence, mBaly because promotion is opento more than one 

category, it cannot be stated that it is a case of treat- 

ing the unequals as equals for consideration for promotion 

if the Rule Making authority feels that employees of all 

those categories can effectively discharge the duties of 

the promotionas posts. It is true that as per SRO.309/71 

Stenographers/PAs have to pass the UDC test and a4ee they eihL 
Wi  4o have to work atleastone year as UDC5 before being con- '- 

sidered for promotion to the post of Superintendent 

(clerical) while such a condition was not $referred to as 

per SRO.235/77, 	It is also one of-t#w policy matters and 

oe-e*peH-ence, it is open to the Rule Making authority to 

amend the relevant rules•Uhen it is not shown that those 

who are promoted from the posts of Stenographera/pAs are 

not effectively and efficiently discharging the duties of 

Mv  
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OS Gr.II / OS Gr.I, the deletion of the condition that 

they have to pass UDC Examination and they have to work 

for atleast one year as UDC/Assistant in charge for being 
°- 

eligible for promotionHence, SRO.235/77 cannot be held 

as unconstitutional. 

Eventhough it was not pleaded that the reservation 

to Ps/Stenographer is excessive, respondents were required 

to furnish particulars in regard to the number of posts of 

pAs/d Gr.I/Stenographers/UDCs/OS Gr.II just to find out 

whether the said reservations are excessive or not. When 

the said particulars were given for respondents by way of 

affidavit, the applicant had not chosen 60 file any rejoin— 

der to state that those particulars are not correct. The 

number of posts sanctioned will be referred to in the 

Recruitment Rulesb'ut  it does not follow that all those 

posts should be filled up even when thern—is  
&- 1r 

work load 	Anyhow, when it is not even pleaded that the 

relervations for P53/Stenographers in OS Gr.I and Gr.II 

respectively are excessive, there is no need further to 

advert to the 'same for-the disposal of this OA. 

Sri Plehtab Singh, who is at Sl.No.10às referred to 

in the Relief portion of the CA, was Stenographer and he 

was considered when his turn in the category of Stenos had 

arisen for consideration for pronThtion to the post of 

OS Gr.II and after he was selected as OS Gr.II, he was 

again considered for the post of OS Gr.I when his turn had 

come and he was also selected to the post of OS Gr.I. 

But it is stated that even by the time reply was 

filed in this OA there were 12 tJDCs -betow the applicant 

and thUs the turn of the applicant had not come for con—

sideration for promotion. It may be unfortunate that even 

.Jk 	
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GtPL JC 
thoughvhekworked for more than 24 years in the category 

of UDC his turn for promotion had not yet come, But when 

his turn for promotion in category of UDC* had not arisen 

for consideration for even as OS Gr.II, the question of 

consideration for Grade II or Grade I does not arise. 

116. It is vetmently urged that the SflO.235/77 is violat1-1 
- 

Lye of Article 13 of the Constitution. Article 13(2) 

reads as under 

fll' tnuq inrnnsistent with or in deroqati 

(1))All ........ void. 

The State shall not make any law which takes 

away or abridges the rights conferred by this Part 

and any law made in contravention of this clause 

shall, to the extent of the contravention, be void. 

in.... areas. 

(4) Nothing .... Article 368, 

s44etrrthU5 merely states that any Law which takesway or 

abridges the rights conferred by partY4of the ConstituUK  
- 

tion and Law made incontrovention of the said clause is 

void to the extent of controvention. The various rights 

are referred to from Article 114. Thus, it is not a case 

where Article 13(2) conferred any Fundamental flight. 

Article 13(2) merely says that any Law which takes away 

or abridges the rights conferred, under any of the jx ovi-

sions of Article 14 to 32pnd any Law made incontrovention 

of Article 13(2) to the extent of controvention is void. 

Thus, it is not a case where any Fundamental Right is 

conferred on Article 13(23. in order to invoke Article 
Oe- CV tEL 

13(23, it is necessary fac—eee to establish that alty.  

contd... 
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To 

1. Tne Secretary to the Ministry of 1fence, 
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Army Headqua±ters DHQ (Pa) 
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S. One copy to Library, CAT.Hyd. 
6. One spare copy. 

pVn-t. 	
• 

0 



the rights conferred as per Art4cleS 14 to 32 of the 

Constitution was taken away or abridged by the<provision. 

It is chnl1.enged—tItSifl the absence of violation any of 

the rights referred to in Artic le, 14to 32, Article 13(2) 
1x _t' 

is not apØeabLa. It had bedonie necessary to refer to 

the scope of Article 13(2) to the above extent,as it is 

vetmently urged that SRD.235/77 is violative of Artic le  

Anyhow, as wefelt that it is not violative of Article 114 

or 15 of the Constitution, the question of holding it as 

void under Article 13(2) does not arise. 

In the above view there is no need to consider the 

contentionsM4*egardto limitations and resjudicata raised 

f or the appI*ctrPt.'#9 

During the course of arguments, 

the appiicant5ttVftL that it is not open to the respondents 

to give promotions with effect from 19751when the promot-

ions were made in accordance with SRO.235/77 which had 

gr&later. Out the applicant has no locus-standi tp 

challenge the promotion whereby the promotions were given 

effect from 1975 eventfrb.h selections were made in 

accordance with SRO.235/77 which had come later. Hence, 

we are not considering the said contention for disposal of 

this CA. 

In the result, the CA is dismissed. No costs. 

R. Ran9arajan) 	 (u. NeeladrIi&- 
Member(Admn) 	 Vice Chairman 

1• 	 Dated : July 8, 94 

1 	
Dictated in Open Court 
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