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0.A.No, 283/92
BETWEEN 3

Ch,Suryaprakasa Rao .. Applicant,
AND

Union of Indja rep. by:

1, The Secretary to Government,

Ministxry of Commerce (Imports
and Exports), New Delhi, '

2. The Chief Controller'of Imports
and Exports, New Delhi,
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Imports and Exports, Royapettah,
- Madras.
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0.A. 283/92 Dt. of Decision : 9,2.94.

. -

ORDER

)} As per Hon'ble Shri A.B. Gorthi, Member (Admr.) |

The applicant was appointed as L.D,C. in the
office of the Joint Chief Controller of Imports & Exports
in 1964 at Madras. He was transferred to Visakhapatnam,

He was promoted as U.D.C. vide office order dt. 21.%9.82,

. On his promotion, he was posted to Hyderabad,

2e In & circular iésued_by the Controller

(Administration) on June 10, 1977, it was laid down

"as under:= "It may purther be noted that in the svent

of seniors not willing to go on promotion, the juniors
who agcept the promotion will gain geniority over their

senjiors who ars not willing”..

3. - This gircular yas made known to all persons,

- The applicant herein and some other smployses agcepted

transfer on promotion and copséquently claimed seniority
ovar those seniors who gxpressed their unwillingness Eobe
tfansfer;ed on promotion, Claiming such seniority theA
applicant and 4 ofhér sihilarly situateq UDCs filed

writ petition No. 8239/83. The said writ petitioh was
ordered as ﬁnder:-

"Jhatever be the bacularities-o? the casge, the
facf is, the 'petitioners wers assurad-of ;sniority.
They haue'écceptad the chalﬁéhga; They indiéated |
~their willingness to go and did go, in that senée,
they acted upon it. They yere induced to do so and

if they have dons so, theﬁ must be entigled to the
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fruits of the oPffer aﬁd aceeptance and if they are
suitable, there is no reason shoun as ta why the
-assuranca in the circular should not concretféé in
their Payour in ascending. seniority. In that visw,
thes Departmental Promotion Committee may tgst and
determine their suitability and if the petitioners
are fPound suitable, as per the assurance that has
besn tendered to them on October, 8, 1983, their
seniority should bs fixed agcording te gircular on
June 10, 1977. The promotion in favour of the
respondents at 51, Nos. 38,37,41,d2land 54 is
ast aside, Thé urit petition is ordered accordingiy.

NO costse

4, Aggrieved by the above order in the writ

' petition, ths official respondents filad yrit appeal

(No. 1i6/84). In the Qrit appeal, all the petitioﬁers
in the urif petition and also private respondents thergin
Usré shouwn in_the array‘uf respondents, The writ appeal
uas alloved on 24.12.87 wherein it was rgpeatedly GDSETVEd.
that the petitioners in the urit patiﬁiuﬁ gained
senimrity_an account of theif acceptance of transfer
on promotion over those senior gonlleagues who did not

gccept transfer on promotion,

S5e Raelevant ayxtracts from the judgement in the
writ appeal are reproduced as below:-

"When the writ petitidners acted wpon the seid
\promiée and prnceedad fo Hyderabad and uorked as .
UDCs on &n adhoc basis it was, in our opinion, not

~ permissible for the respondents, to go back on the

said promise. UWe do not pind anything inconsistsnt
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with the pules in the senior L.D.Cs. who yere
unwilling for the transfer, being treated as having
becoms juniors ﬁo the writ petitioners., The closaest
analogy to the situation is the one relating to
transfers on request, It is well knouwn that when

a parson goes on request tpansfer from one place to
ancther, he may be yalidly obliged to forego his
seniority on such transfar. Such az loss of seniority
is, howsver, not involved if the éranSfar is purely
on‘administratiue grcunda. In the present casa, the
position was fhat the administrative transfdr yas

not aggepted by the geniorg in spite of their being
told that théy would loose their geniority if thair
juniors opted to go on tran3f®sr to Hyderahad. In our
view, in the context of the specific warning given in
the circular dated 10.,6,1977, the seniors must be
treated‘as having veluntarily given up their geniority
in the catggory of L.D.C.s. in Pavour of such of their
juniors who wvere willing to go to Hyderabad‘to wor k
as U.D.Cs on an adhoc basis, Looking at the matiep
from another angle, the case can be treated.as a
voluntary act on the part of the senior L.D.Cs. giving
up their seﬁiurity in‘{éunur of the writ petitionsrs.
We do not find anything wrong or illegal in the |
ciroular dated 10.6.1977 yhen it stated that senior
L.D.Cs. who are unwilling to go on aghoc tpa@nsfgy

as U.D,Cs. to Hyderabad would he treated as having
foregone their seniority in Pavour of all their junior
who opt to go on such transfer, UWhether the circular
dated 10.6,1977 is treated as a promise in psvour 61’
the yrit petitioners from which the authorities cannot-

be permitted to ge back, or whe ther the unwillingness

20D
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of the senior L,D.Cs. is treatsd as & voluntary surrender

by them of their seniority in faveour of the writ
- petitioners, there is, in our opinion; nothing illegal or
ob jectionable in treating the urit petitioners as senior

to those L.D.CS., who were unwilling for the transfery .

L

e

~)The reliance by the authorities on the third
paragraph in the above said circular dated 10,6,1977 is,
as ye shall point out presently, wholly inappropriate in

the above contexts

“J"A11 that the third paragraph points out is

that the period of adhoc service rendered by such
transferges in the catsgory of Y.D.Cs. will not be counte
Por their seniority in that category. It has no relsvanc
so far as the geniority in the category of L.D.Cs. is

cnncernea. That gquestion is s@yaraly covered by paragra
2 of the above said circular dated 10.6.,1977 uhich clsar
stipulates that junior L.D.Cs. who go on transfer te

Hyderabad on promotion as adhoc U.D.Cs, Qéilféé;ﬁgﬁgfgd
as geniors in the catggory of L.D.Cs. againSL those sdn
L.D.Cs. who refused to go on transfer to Hyderabad. Tt
rssSpondents are tharsfore clearly‘ih error in relying
the third paragraph of the above gaid circular and in
omitting to give effect to paragraph’ 2 of the said cil
In our view, thg efpect of paragraph 2 is to give sen
to the petitionsrs in the gategory of L.D.Cs. oﬁer ot
L.D0.Cs. who were their seniors and who were not willi
go on adhoc transfer as U.D.Cs. to Hyderabad in 1977

subsequently."

{7} 1P, thersfore, the urit petitionefs ue
be treated as seniors in the category of L.D.Cs. ta
L.D.Cs. who wers unuilling for the transfer, the de
vas cleafly in error in not sending their names faor
considaration by the Despartmental Promotinﬁ Commi£

preference to those L,D.CS. who were unuilling for

1
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~of arguments, we were told that the names of two of the

- subsegantly. It will therefore be necessary to send the

-G

to Hydérahad° To the extsnt that ths petitioners

becams saniors in the category of L.D.C8, to such oﬁhers
who were not willing to go on tréansfer, the seniority
liat, if any, obtaining in the department for L.0.s.

was liable to be modified and should have heen modified
by showing the petitioners &s spniors to those L,D.Cs.
who were unwilling for the transfer., This modification
in the seniority is the rssult of the circular dated
10.6.1977 and also due to the acceptance by the senior
{.D.Cs. to forego their seniority in pavour of the

petitioners in the category of L.D.Cs. If the names of "

the petitioners were sent to ths D.P.C. in preference to

4
the guestion of rayersion of the writ petitioners would

4

those senior L.D.CS. who wers unwilling for the transfe

not have obviously arisen. We therefore, hold that the
raversion of the writ petitioners was illegal and violativ
of their rights under Articles 14 and 16 of the Constituti

of India, to seniority in the category of L.D.Cs@g

(:EFTherePora, it will now bscome necessary to
send the names of the writ petitioners to the D,.P.C. for
consideration of their césas for regular appointment as
U.0.C8. As stated above thiézexarcisg should have been
done much earliérleuen befome the nameg of the senior
L.D.Cs. who were unwilling for the transfer yere conside

by the Departmental Promotion Committee., During the cou
writ petitioners have already been cleared by .the D,P.C.

names of remaining writ petitionmers te the 0.B.C. for

their recommendation for reqular éppointmant of those

writ petitioners as U.D.Cs. The D.P.C. as well as the
respondents shall re.examine the matfar on the basis

that the writ petitioners ars seniors to such of the L.

who were wnwilling Por transfer to Hyderabad, The D.P.

whild giving the ramking to the employees dbuiously
..7
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considers the seniority in the catggory of L.D.Es. as

one of the factors apart from suitahility, Ifgits
previous recommendation, it did not bear in mind that

the writ petitiomers had becams seniors in the category
of L.D.Cs. over tha.L.D.Cs. who were not willing for the
¢ransfer, Now the D.RP.C. will have to re-examine the
matter of ranking (in the category UDCs) by treating

the urit psestitioners af]seniors in the category of L.D.Cs,
over such of the L.D.ésg who ygre not uiiling for the
transfay. Aftef kaapinédthasa aspacts in mind, the D,P.C.
will give its recommendation for regulerisation of the
writ petitionsrs, So far as the length of service in

the catggory of U.D.Cs; is concerned it will be Por the
department to c&nsider @hat part of @ba aghoc ssrvice
rendered by the writ petitioners in the categofy of
U.0,Cs. is to be taken into account. This question
naturally arises because of the fact that gyen though

the names of the petitionsrs should hava beén considered
by the D.P.C. much earlier, their names were not

unfdrtunataly sent to ths D.P.C. sarliery

{ gln tne result, ve direct that the pestitioners

- should not reyerted from the catagory of U.D.Cs, e also

direct that the names of such of ﬁhe patitioneré wha have
not been cleared by the D.P.C. should be sent to the 0,P.C.
for their recommendation in the light of the observationg
made above. The panking of 2ll the yrit petitioners as UDC,
will be re-examined., So far as the adhoc service rendered
by the urit petitioners in the category of U.ﬁ.Cs. is
concerned, it will be for khe department to consider what

part of the said service, if any; should be given credit to

in the category of U,D.Cs, Tha uwrit appeal is disposed of

2

with the above directions. Thers shall be no order as to

costsl

..B
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B From a careful rpading of the afore.gaid
judgementg of the AP, High Caup£ it wvould bg more than
apparent tﬁat the seniority of the petitioners (including
applicant herein) over those UDCs who expressed their

willingness to be transfgpped On promoticn yas clearly

“upheld. As some of the petitioners in the writ petition:

vere prnmdted on an adhoc basis-a direction yas giﬁen to
the official respondents to thé geffect that the names of
such of thé petitiangrs who were not coesidered by the
D.P.C. shoulﬁ'he sentlto the D.P.C. for assessing their )
suitability for promntion; The ranking‘of the petitioners
as UDCs wds to be pe-examinad keeping in view the

opbservations ‘made in the judgement,

7.. In compliance with the asfore said judgement,
the Department prepared thé draft seniority list and
published . the sama vidse circulérldt, 27.3.1989. The namsg
of the applicant ?igurea at serial No. 26 over and abave

the 6 indiyiduals who wers the private respondents in

_the yrit petition, The applicant had no complaint yith

his position in the drapt seniority list because it yas
fixed in compliance with and in conformity with tha
judgement of the A.P, High Court in the writ petition and

the yrit appsal,

b ]

8. The applicant's grievance is against the final
sénidrity list published vide gircular dt. 15.7.91, wherein
the applicant's name is shoun at 5l. 65 and that of

Sri, K.L.@%rasimham and others who were respondents in the

writ petition and who were shown as juniors to the applicaﬁt

e
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in the 4raPt seniority list published on 27.3.1989 had
been shown above that of the applicant at Sl, No.31,32,

33 Btt:..
9, The pespondents' explanation is that in the
matteyr OF Pix@tion of seniority of the employses, the

seniority of the esmployses in the fpeder grade wvas

" mage the basis, Keeping in view the seniority in the

!

m
n

Peéder'grade, the rgview D.P.C. uhich.ﬁas held
directed by the H;gh Court of A.P. found that the applicaﬁ;_
was not senior enuugﬁ to.come'uithin thg zone of
consideration for promotion .to the post of UOC on a
regqular basis.‘ This is rather amazing because in both
the writ petition and the writ appsal, which were
decided by the A,P, High Court, tﬁe applicant yas
declared as senior to K,L. Narasimgam and otherg. The
issus thus stood decided by the pronouncements of ;he
A.P. High. Court.- Ué are informed that én SLP filed by

the official respondents yas rejecteds

10, In yisw of the afaore sfated, we find no
jﬁstification wnatsagever for the official rgspundents
to trayerse beyond what has heen ordered by the A,P,
High Court in the writ petition and writ appeal.
Consgquently, ye must re-ittrate that the applicant
shall be deemed to be senior to K.L.Narasimham,
G.K.Padmanabhan, T.D.Devapaju, M.S.Mani, B.Rémamurthy,
and A.S3. Sivaraman who were the private respondents in

the yrit petition. It was not the case of the department
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'Department had initially, correctly fixed the geniority

view the seniority position of the applicant, his reyersi

=] O
that the applicant was found unégﬁtabla for promotion
éitnep to the{épst-DP UDC or to the post of Licensing
Assistant, The applicant's promotion and his position
as @ UDC yas already detsrmined by thejudgement of the
A.P, High Court. As regards promotion to the:?ost
of Licensing Assistant, it ués ordered on an adhoc
basis uithye??eat prom 5,1.1989, He continued in the

post of adhoc Licensing Assistapt till 25,2.1992,

when the impugned order reverting him as UDC with

" immediate erfect was passed. The reyersion of the

applicant was nrdered for no other rsasen thaﬁ that

he was not senior angygh to hold the post, in visw of
the final geniority list promulgated vide order dt.15.7.91
as already notsed by us. The sgniority position of the
applicant reflected in the genierity list is COnErnry

to thahsaniority as dptermined by the A.P, High Court.

11, In view of the arore-stated, we find that the

of thg applicant over that of K.L.Narasimham and others
in the dra?t seniority list circulatéd vide circular
dt. 27.3.87., The respondents are therefore directed

to maintain the seniority of the applicant as shoun in

the draft seniority list dt. 27.3.1983. Keeping, in

from the post of Licensing Assistant to that of UDC

also gannot be uphsld and the same is therefore sat asid

el




with all consequential benefits in accordance with law,

~

12 The application is allouved as above

-

X -
no order agxto-costs.
e
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(T. CHANDRASEKHARA REDZY) ) (A.B. _gj:gi{ ]

el W 4 MEMBER (3uoL.) : NaMBER(ADMN

Dated : The 9th February 94. .
_ {Dictated in Open Court)
ot

15
Deputy Reg;strar(J)c Ce .
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To

1, The Secretary to Government, Union of India,
Ministry of Commerce (Imports and Exports), New Delhi.

2. The Chief Controller of Imports and Exports, New Delhi.

3, The Joint Chief Controller ot Imports and Exports,
Royapettah, Madras.

4. The Assistant Chief Controller of Imports and EXports, .
T.5.N.,Colony, visakhpatnam.

5. One copy to Mr.K.Se.R.Anjaneyulu, Advocate, CAT.Hyd.
6. One copy to Mr.N.v.Ramana, Addl.CGSC.CAT.Hyd.

7. One copy to Library, CAT.Hyd.

8. One spare copys
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TIE LON'ELE MRET.CHANDRASEKEAR REDDY
s MEMCER(JULL)
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