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D.A. 283/92 	 Ot. of DiElsion 	9.2.94. 

ORDER 

O As per Hon'ble Shri A.B. Gorthi, Member (Admr.) 

The applicant was appointed as L.O.C. in the 

office of the Joint Chief Controller of Imports & Exports 

in 1964 at madras. He was transferred to Uisakhapatnam. 

He -was promoted as U.D.C. vide office order dt. 21.9.82. 

On his promotion, he was posted to Hyderabad, 

In a circular issuedby the Controller 

(Administration) on June 10, 1977, it was laid down 

as under:— "It may further be noted that in the event 

of seniors not willing to goon promotion, the juniors 

who accept the promotion will gain seniority over their 

seniors who are not willing". 

This circular was made known to all persons. 

The applicant herein and some other employees accepted 

S 

transfer on promotion and co.nsequently 0 laimed seniority 

over those seniors who expressed their, unwillingness tobe 

transferred on promotion. Claiming such seniority the 

applicant and 4 other similarly situated UDCs riled 

writ petition No. 8239/83. The said writ petition was 

ordered as under:— 

"Whatever be the pecularities of the case, the 

fact is, the petitioners were assured of seniority. 

They have accepted the chal]j'nge. They indicated 

their willingness to go and did go, in that sense, 

they acted upon it. They were induced to do so and 

if they have done so, they must be entitled to the 
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fruits of the after and acceptance and if they are 

suitable, there is no roason shown as to why the 

assurance in the circular should not concretisie in 

their favour in ascending seniority. In that view, 

the Departmental Promotion Committee may test  and 

determine their suitability and if the petitioners 

are found suitable, as per the assurance that has 

been tendered to them on October, B. 19839  their 

seniority should be fixed a0 ording to circular on 

June 10 9  1977. The promotion in favour of the 

respondents at 51. Nos. 38,37,41,42 and 54 is 

set aside. The writ petition is ordered a0cordingly. 

No costs. 

Aggrieved by the above order in the writ 

petition, the official respondents filed writ appeal 

(No. 116/84). In the writ appeal, all the petitioners 

in the writ petition and also private respondents therein 

were shown in the array of respondents. The writ appeal 

was allowed on 24.12.87  wherein it was repeatedly observed 

that the petitioners in the writ petition gained 

seniority on account of their acceptance of transfer 

on promotion over those senior colleagues who did not 

accept transfer on promotion. 

Relevant extracts from the judgement in the 

writ appeal are reproduced as below:— 

"When the writ petitioners acted upon the said 

promise and proceeded to Hyderabad and worked as 

IJOCs on an adhoc basis it was, in our opinion, not 

permissible for the respondents, to go back on the 

said promise. We do not findanything inconsistent 

. .4 
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with the rules in the senior L.D.Cs. who were 

unwilling for the transfer, being treated as having 

become juniors to the writ petitioners. The closest 

analogy to the situation is the one relating to 

transfer on request. It isuell known that when 

a person goes on request transfer from one place to 

another, he may be validly obliged to forego his 

seniority on such transfer. Such a  loss of seniority 

is, however, not involved if the transfer is purely 

on administrative grounds. In the present case, the 

position was that the administrative transfer was 

not accepted by the 3enior5  in spite of their being 

told that they would loose their seniority if their 

juniors opted to go on transfer to 1-lyderabad. In our 

view, in the context of the specific w?rning given in 

the circular dated 10.5.1977, the seniors must be 

treated as having voluntarily given up their 3enioritw 

in the agory of 1.D.C.s. in favour of such of their 

juniors who were willing to go to Hyderabad to woX'k 

as U.D.Cs on an acjhoc basis. Looking at  the matter 

from another angle, the case can be treated as a 

voluntary act on the part of the senior L.D.Cs. givinc 

up their seniority in fvour of the writ petitioners. 

We do not find anything wrong or illegal in the 

circular dated 10.6.1977 when it stated that senior 

L.D.Cs. who are unwilling to go on adhoc transfer 

as U.0.Cs. to Hyderebad would be treated as having 

foregone their seniority in favour of all their junior 

who opt to go on such transfer; Whether the circular 

dated 10.6.1977  is treated as a promise in favour of 

the writ petitioners from which the authorities cannot-

be permitted to go back, or wi-n ther the unwillingness 
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of the senior L.D.Cs. is treated as a voluntary surrender 

by them of their seniority in favour of the writ 

petitioners, there is, in our opinion, nothing illegal or 

objectionable in treating the writ petitioners assenior 

to those L.D.Cs. who were unwilling for the transfer3, 

reliance by the authorities on the third 

paragraph in the above said circular dated 10.6.1977 is, 

as we shall point out presently, wholly inappropriate in 

- 

the above context.
U 

 

that the third paragraph points out is 

that the period of adhoc service rendered by such 

transferees in the category of U.D.Cs. will not be counte 

for their seniority in that category. It has no relovanc 

so far as the seniority in the category of L.D.Cs. is 

concerned. That question is s'parely covered by paragra 

2 of the above said circular dated 10.6.1977 which clear 

stipulates that junior L.D.Cs. who go on transfer to 

Hyderabad on promotion as adhoc U.D.Cs. Jifl'beI±reItod 

as seniors in the category of L.D.Cs. against those sen 

L.D.Cs* who refused to go on transfer to Hyderabad. L 

respondents are therefore clearl.y in error in relying 

the third paragraph of the above said circular and in 

omitting to give effect to paragraph' 2 of the said c1 

In our view, the effect of paragraph 2 is to give sen 

to the petitioners in the category of L.D.Cs. over ot 

L.D.Cs. who were their seniors and who were not uill 

go on a dhoc transfer as U.D.Cs. to Hyderabad in 1977 

subsequently? 

NI 
Lj If, therefore, the writ petitionefa 

be treated as seniors in the category of L.D.Cs. to 

L.D.Cs. who were unwilling for the transfer, the de 

was clearly in error in not sending their names for 

consideration by the Departmental Promotion Commit 

preference to those L.D.Cs. who were unwilling for 
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to Hyderabad. To the extent that the petitioners 

became seniors in the category of L.D.C. to such others 

who were not willing to go on transfer, the seniority 

list, if any, obtaining in the department for L.O.s. 

was liable to be modified and should have been modified 

by showing the petitioners as seniors to those L.D.Cs. 

who were unwilling for the transfer. This modification 

in the seniority is the result of the circular dated 

10.6.1977 and also due to the acceptance by the senior 

L.D.Cs, to forego their seniority in favour of the 

petitioners in the category of L.D.Cs. If the names of 

the petitioners were sent to the D.P.C. in preference to 

those senior L.D.Cs. who were unwilling for the transfSçi 

the question of reversion of tho writ petitioners would 

not have obviously arisen. We therefore, hold that the 

reversion of the writ petitioners was illegal and violati 

of their rights under Articles 14 and 16 of the Constitut 

of India, to seniority in the category of L.D.Cs",) 

merei'ore, it will now become necessary to 

send the names of the writ petitioners to the D.P.C. for 

consideration of their cases for regular appointment as 

U.D.Ct, As stated above thiá axerci50  should have been 

done much earli'er even befope the names of the senior 

L.D.Cs. who were unwilling for the transfer were consid 

by the Departmental Promotion Committee. During the cou 

of arguments, we were told that the names of two of the 

writ petitioners have already been cleared by ,the D.P.C. 

subseqently. It will therefore be necessary to send the 

names of remaining writ petitioners to the D.D.C. for 

their recommendation for regular appointm&it of those 

writ petitioners as LJ.D.Cs. The D.P.C. as well as the 

respondents shall re.exarfline the matter on the basis 

that the writ petitioners are seniors to such of the L. 

who were unwilling for transfer to Hyderabad. The D.P. 

uhild giving the ranking to the employees obviously 
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considers the seniority in the category of L.D.Cs. as 

one of the factors apart from suitability. I'toits 

previous recommendation, it did not boar in mind that 

the writ petitioners had became seniors in the category 

of L.O.Cs. over the L.D.Cs. who were not willing for the 

transfer. Now the D.P.C. will have to re-examine the 

matter of ranking (in the category tiDes) by treating 

the writ petitioners as seniors in the category of L.O.Cs. 

over such of the L.D.Cë$ who were  not willing for the 

transfer. After keeping these aspects in mind, the D.P.C. 

will give its recommendation for regularisation of the 

writ petitioners. So far as the length of service in 

the category of ti.D.Cs, is concerned it will be for the 

department to consider hat part of the adhoc service 

rendered by the writ petitioners in the category of 

U.D.Cs. is to be taken into account. This question 

naturally arises because of the Pact that even though 

the names of the petitioners should have been considered 

by the D.P.C. much earlier, their names were not 

unfortunately sent to the O.P.C. earlierij 

In the result, we direct that the petitioners 

should not reverted from the category of U.D.Cs. We also 

direct that the names of such of the petitioners who have 

not been cleared by the D.P.C. should be sent to the O.P.C. 

for their recommendation in the light of the observation9  

made above. The ranking of all the writ petitioners as UDC 

will be re-examined. So far as the adhoc service rendered 

by the writ petitioners in the category of U.D.Cs. is 

concerned, it will be for Uhe department to consider what 

part of the said service, if any, should be given credit to 

in the category of U.D.Cs. The writ appeal is disposed of 

with the above directions. There shall be no order as to 

costsh' 

II 
	 .8 



From a careful reading of the af'Qresaid 

judgements of the IP,•  High Court it would be more than 

apparent that the seniority of the petitioners (including 

applicant herein) over those UDCs who expressed their 

willingness to be transferred on promotion was  clearly 

upheld. As some of the petitioners in the writ petition 

were promoted on an adhoc basis a direction was  given to 

the official respondents to the effect  that the names of 

such of the petitioners who were not considered by the 

O.P.C. should be sent to the D.P.C. for assessing their 

suitability for promotion. The ranking of the petitioners 

as UDCs was to be re—examined keeping in view the 

observations'made in the judgement. 

In compliance with the afore said judgement, 

the Departotent prepared the draft seniority list and 

published.the same vide circular dt. 27.3.1989. The name 

of the applicant figures at serial No. 26 over and above 

the 6 individuals who were the private respondents in 

the writ petition. The applicant had no complaint with 

his position in the drapt seniority list because it was 

fixed in compliance with and in conformity with the 

judgement of the A.P. High Court in the writ petition and 

the writ appeal. 

The applicant's grieôance is against the final 

seniority list published vide circular dt. 15.7.91, wherein 

the applicant's name is shown at 51. 65 and that of 

Sri. K,L.Parasimham and others who were respondents in the 

d writ petition and who were shown as juniors to the applicant 
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in the draft  seniority list published on 27.3.189 had 

been shown above that of the applicant at 51. No.31 9 32 9  

33 etc., 

9. 	The respondents' explanation is that in the 

matter Of fix!tion of seniority of the employees, the 

seniority of the employees in the feeder grade was 

made the basis. Keeping in view the seniority in the 

feeder grades the review Q.P.C. which was held as 

directed by the High Court -of A.P. found that the applicai 

was not senior enough to come within the zone of 

oonsideration for promotion to the post of JJDC on a 

regular basis. This is rather amazing because in both 

the writ petition and the writ appeal, which were 

decided by the A.P. High Court, the applicant was 

declared as senior to K.L. Narasimham  and others. The 

issue thus stood decided by the pronouncements of the 

A.P. High. Court.' We are informed that an SLP Piled by 

the official respondents was rejected. 

ID. 	In view of the afore stated,  we find no 

justification wnatsoever for the official respondents 

to traverse beyond what has been ordered by the A.P. 

High Court in the writ petition and writ appeal. 

Consequently, we must re ttrate that the applicant 

5hall be deemed to be senior to K.L.Narasimham, 

G.K.Padmanabhan, T.O.Davaraju, M.S.rlani, B.Rarnamurthy, 

and A.S. Sivaraman who were the private respondents in 

the writ petition. It was not the case of the department 

11 
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that the applicant was found un4.itable for promotion 

either to theflost of IJPC or to the post of Licensing 

Asàistant. The applicant's promotion and his position 

as a UDC was already determined by thejudgement of the 

A.P. High Court. As regards promotion to the post 

of Licensing Assistant, it was ordered on an adhoc 

basis with effect from 5.1.1989. He continued in the 

post of adhoc  Licensing Assistant till 25.2.1992, 

when the impugned order reverting him as UDC with 

immediate effect  was passed. The reversion of the 

applicant' was ordered for no other r@ason than that 

he was not senior enough to hold the post, in view of 

the final seniority list promulgated vide order dt.15.7.91 

as already noted by us. The seniority position of the 

applic?nt reflected in the seniority list is controry 

to the, seniority as determined by. the A.P. High Court. 

11. 	In view of the afore—stated, we find that the 

Department had initially, correctly fixed the seniority 

of the applicant over that of K.L.Warasimham and others 

in the draft seniority list circulat9d vide circular 

dt. 27.3.87. The respondents are therefore directed 

to maintain the seniority of the applicant as shown in 

the draft seniority list dt. 27.3.1989. keepin% in 

view the seniority position of the applicant, his reversi 

from the post of Licensing Assistant to that of UDC 

also 0annot be upheld and the same is therefore set asid 

1 
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with all consequential benefits in accordance with law. 

12. 	The application is allowed as above 

no order as,-6 costs. 	- 

Yr. CHRNDRRS 	AREDC  
ME18E1? (JuoL. 

(A.B. GMTHI 
N EMS ER ( RDMN 

S 

Dated 	The 9th February 94. 
(Dictated in Open Court) 

Deputy Registrar(J)C.C. 

spr 

To 
The Secretary to Government, Union of India, 
Ministry of Commerce (Imports and Exports), New talhi. 
The Chief Controller of Imports and Exports,New Delhi. 

The Joint Chief Controller ot Imports and Exports, 
Royapettah, Madras. 
The Assistant Chief Controller of Imports and Exports, - 
T.S.N.Colony, visakhpatnam. 

One copy to Mr.K.S.R.Afljaneyulu, Advocate, CAT.Hyd. 

One copy to Mr.N.v.Ratnana, Addl.06C.CAT.Hyd. 
One copy to Library, CAT.Hyd. 	 - 

One spare copy. 	 - 
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