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Both the Oas aye disposed off by a common judgment as
the cantentions :nre same ahd.so is the relief asked for. The
detS in the O.A 1015/91 are’ taken as a representatlvecase for

i

analysls.

t

2. At the ‘time of £iling this oh on. 23-10- -1991, the
applicant of this 04.1015/91 was working as Station Master in the
grade of m.l400~2300(R5nP) at Ghat Nandur Railway Station. He |
was directly retruited és Aissl stant Station Master in the grade
of #s. 330-560 oR 2~4= 1978 and ‘the applicant was regul rly posted
to that grade on Z0- 3 1979. '



8. | The reSpondents in thC1r reply statement did not dispute
the fact that he became eligible for consideration for prowotlon

to the rost of ASM in the grade Of k. 425- 640(rc) aing fr «455-700(pe )
as per the Kailway Board's letter dt. 29.7.1983. It is also

not disputed that he was promoted to the grade of 425~64O from
1.8.1982 and became eligible to draw pay in the higher grace

viz. B. 425-640 from 1.8.1983. However, they allege that he failed
to qualify himself for promotion to the gracde of P,455-700 which

is selection post for which..a gelectionheld con51at1ng of both
written and viva-voce as per the procecdure laid down in para-3.1

of the above quoted Railway Board's letter dt. 28.7.83. As the
promotion to. the grade of [.455-700(ks) which is a selection poct if
-second promotion for the applicant arising consequent to the

orders of restructuring issued by kKailwgy Board dt. 29.7.1983, he
must necessarlly be subjected to a selection as per para 3.1 of

the above quoted letter and as he failec< in the selection, he wa
not empanelled tbd that grade. H6nce,.he cahnot claim seniority
above those who were promotéd‘eérlier to him in the grade of
,ﬂ.455-700(m) though thLY were Junlor tc him in the grace offc . 3B0~55C

- 9, The applicant contends that'the para-3.1 has to be read
witn para 3.2 of the Railway Boaré*s5letter At.29.7.1983 and if
that had been done, it would be Ciearfthnt he has to ke empanelleﬁ
to the grade of [:.455-700 without SUbJGCtlﬂg him to selection arx

- hence the respondents had erred i'n denying hlm promotion to the
grade of ™,455-700 on the ground ‘that the applicant was_npt
declared qualified in the viva-voce by the sclegtion committee
which was constituted for sélecping the employeés'for prometion
consequent to festructuring. To that effect, he Tmd also filed

a rejoinder.

10, ‘The learned counsel for the applicant urges that th?
applicant has tO be p¥omoted withour subjectingrhim to sélection
to the post of”45—w700 though it'is-a selection-post, for which a
vacancy was createel dué to restruchturing in terms of para 3.1, and °
3.2 of hailway Board's lctter dtJ 29.7.1983. The respondents hum
Subﬂ’llt that the promotion of the applicant to ‘the “post of |
455-700 is his seceohd promotlon <and as that post in that - Grade is
a selection post modified procediire ig not appllcablc for selectiﬁ“

him to that post sné he must néCE?SSarily be subjectéd to a



w3 .

bl

5. The grades of [:,425-640 (i) and [:.455~700 (i) \_
were merged into a single .grade of k. 1400~2300 (RSRP) under the
revised scales of pay as per IV pay Commission recommendations.

Aprovisional senlorlty llst Of the ASM's in the grafe of

Rse1400w2300 as on 1. 4.1989 was published on 29,5.1989 in Wthh

the applicaht was shown junior to some of the ASMs who were his
erstwhile juniors in the cadre of ks, 330-550(p). He made a
represeatatlon for promotlng him to the post.of ASMS in the grude

of Rse 4552700 uncder the modified selection procedure W1thout
subjecting ;him tC written and viva-voce tests in one of the upgreded

posts which has arised consequent to. the orders of restructuring

L dt. 29.7.1983 1ssued by Rallway board. He glso represehted to

correct; his senmorlty as 1f he ent-rcd the qraﬂc of ASM in
l:e455=-700 with effcct from 1.8,1982. A4S he belongs to gC community
he aLso_reprcsented that he should be promoted as per rules for givi -
pfomqtion to reserved community candicateg. These representations
dt. 20.5.1986, 28 10 1986, 26,12.1990 and 5.5.1991 may be seen

dt Annexures 7 to 10,

6.‘ ' : He was 1nformec by k-2 by his letter dt. 21/24-6 -91

" bearing No., CP/535/P11/0M- SM“/SEnlOIltY that as he was not

empanellca to the g¢gracde of m.iSS 700 by 31-12-1985, those

who are in’'the grade of E.455w700as on that Bate were shown sénior
to him and hence the. senlmﬂltv list issued as-on 1.,1.1986 is in
order. - He was also 1nformea pnt the rules for ﬁollowing the
roster in regard o the reserv:id community has ‘been strlctly
adhered to. ashe was not émpatzlled to the grade of-F.455-700(r )
consequent to the sélection hel ¢ in 1984 and 1985, he was-not
promoted tb,the_grade of p.4 ~700 |

T Aggrieved by the above ’Cp¢y of the respondents in not
correcting the seniority list ais requested by him, he has filed .
this Ok praying for setting aste the impugned proceedlngs

dt. 21= 24~6a91(nnnexure TI) on the file of “E<2 and for a consequentizl
direction to the recpondents tckenpanel hinr and promote him to the
post of 4ASM in the graGO‘OfI‘A455—7OO( ) on-par with his juniors wit®
all attencant bengfits 1nc]udlno arrears of pay- and promotion

to the next higher post. ' [ '

t
'
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Para=3,2. stipulates that *for the purpose of promotion
the €xisting selection procedure W1ll stand moolflcd t0 the extent
that the selection will be based only cn serv;ce recoras w1thout

holding. any wrltten“ano /or viva-voce tests,”

12, '  The respongents interpret that if & hallway serVant

become s ellglble for congiceration to promotlon duye to rcstrucﬁurlno
he will be pIOmoted te the next higher grade, higher than oge .

he is presently holding prior to restructuring by modified .seleetion
procedure in terms of para 3.2 eventhough the higher post is a
seledtion post without subjecting him to e process of selection by
holding writtén and/or viva-voce tests. If he is £o be promo%&d
two grades higher, i.e. a post higher to *he immediate higher. post
which he was ocbupfing before restructurine and if that post '
happens to bea selectiod‘pdé£, he has to be subjected to normal
selection procedure as per'para 3.l of the Railway Board's &dércular

dt. 29.7. 1983

13. We flnd force -in the subm1331on of th@ 1earned counscl
for the- reopOncﬂnts. as can be seen from tha proceedings of
Railway Board dt. 29.7. 1983 and the, RallWays internal circular

dt. 5.10.1983 the rcstructurlng ‘should be 1mplemented early and to
that effect the mOQlflGQ procaduro has to be followed. It does
not mean that the efficiency of the Crganlsatlon has to be gacrlfl#
ced to achieve qulck'xcsults- as a comp romise to effect early
implementation of the restructuring.prOpcuulq and also to

maintain efficiency a sultabla procedure n;s to be evolvec.-

In this context the para 3.1 bas to be int: rprctcd No doubt,
this para is not very happily worded. Whan two 1pt¢rpre§ations
are p0551b1c td the para, the one whicﬁ is advantageous to the
staff without reducing the eiflelency of t%‘ working of the

organisation has to be preferre(.

A

4. - In any restructuring proposal the number of employees
con516ered for promotion to the next hlgh@r grade will be very .
much more comparecd to the aumber of employees considered for
promotions to more than one grade. }HCncu, the number ©of indivi-
duals to be promoted to the -next - thhcr grade, higher to the post
the indiviidual was holding prlox to restructurlng will be NELY

" high. Hence, if the promotion to the next higher post,



-5

selection in terﬁs of para 3-1 of the above quoted kailway
Board's letter, The resolving of this ¢ontroversy has gom& up
for adjudication in this case. Para 3.1 and'3.2 of the Kailway
éQard’s.letter dt. 29.7.1983 reads as under-
"3,1, The vacancies in the vérious giaécé of the
posts covered.in these categories as existing
on 31.7.1983 and those arising in the context of
thé cadre-restructuring will be filled in the
‘mamper indicated below. . Howevzr, in a.case,
 where as a r@sult of this restfugturing, an

indivicual railwayv servaht becomeXdue for

promotion to more thah One grade above. his

presant grade, and if promotion to posts in

any of these grades calls for éelection, then

promotlon to that graoe (e} will be goveiaea

o | by the normal rules for promotion(emphasis acddec).

3.2. For the purpose of promotion in terms.of the
preéeding sub-paragraph, the existing selection
Jprocegure will stﬁnd mocdified to the. cxtent.thg
the s&lectlon will be based only on scrutlny of
serV1ce.records without holdinhg any written and /ori
vivaqugg tests, Naturaily, under'tbisrprocedufe, .
the cat;qory of “Oufstan@ing" Qill not arise. 'This
modified selectlon procecdure has been decicded upon'
by the D&nlatry of Railways as a one—tlme exceotlon
by way of 3 spcclal dispensation in v1ew of the
numberslinvolvéﬁf with the objective of expéditing
ﬁhe'iﬁpléméntafion of these orders. It is reiterated
tbat tké'nOIUal'iules gbverning promotion to
séléctibn and 'non-selection posts will apply to -
vacancizs in }he‘ﬂforesax‘ca+ogor1 s riging.
ﬁfter‘lst hugvst, 1983'" ‘

11. Para 3.1 states tha‘-“lf an 1nd1vm6ual TLailway servant

k

becomes due for promotlon tu more than one grace above his pressnt
f

grade, and 1f promotlon to posts 1n any of these grades calls

for selection, then promt01om to the gracc(s) W1ll be aoverncd

by normal rules of pIOmotlon..
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15« The next contention of the learned counsel for the
~applicant is that if ah S.M.in the grade of 425-640 who qualifics
for consideration for promotioﬁ toe the grades of 455—700 and
550-750, he had been promoted to the selection grade of 455-700
by modified selection proceéure and to the higher aracde also
without selection as the grade 550-750 happens to be a non-selection
_post, In thé case of a kailway servant promoted to 455-700
frpm'425~640 the same was done by modified prbcedure whereas the
applicant who also beldngs to thé same dategbry‘of SMs/LSMs was
’subjected to a séiection for promotion to the .same grade of
455-700;, This is a clear case of'discrimination urges the

applicant's counsel.

16, In the case of the épplicénﬁ the promotion to be cohsicdered
to grade of Rs.455-700 is a second one, the first promotion being —
to the grace of 425-640 from the lower grade of 330-560 which he
was holding prior to the restructﬁring of the' cacdre. In the
case of 8Ms who are-in the cacdre of.425-640 their first promotion
is to the gradé of 455=700, Hence, thouch the promoted grade of
455-700 is samé in both the cases, the promotion of the appliéant
to this grade is a second ﬁromotion whereas in the other case it -
the first promotion. The applfcant is promotec from:the basic
grade of 330-%560, whe reas in'fhe other cage it is from the basic
grade of 425-640. Hence, it is“évident that the case of the
applicant has-no comparison with the other case . Discriminaﬁioﬂ
arises ohly when two elmilarly piaced'employ@es are treated
differently for promotion to the higher grarde. 1In this case the
basic grade of the appl:canf'and the cother ig cifferent and the
applicant is promoted to {he grade‘of 455=-70{) as a seccnd promoticn
and in the other case, i is the fifst promotion to that grace.
Hence, tt cannot be saic by any stretch of imagination that the
applicant was discrimin:ted in consi@é;ing him for"promotioh to
the gracde of 455-700 by &ubjécting'him-to a hrocess of selection.

Hence, this contention fails.

17 It is further submitted by the spplicant that the General
Manager has powers f£or relaxing the rules foi selection which
could have been exercise¢ in his case. [ule.ss exist for_dispensiﬁ’

written examination in a selection post if t'he selection is tohe
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cven it it‘is,selecfion post is done hy the modified procadure
it will be advantageous to the employee in the sense that the
seniors failihg in thaﬁ selecticn, cue to their inability to
write the examihatioﬁ.due to agc and cther factors: inspite of .
‘hﬂv1ng expericnce of working in that Gadre, is consicerably reduced,
If one more.promotlon 15 to be glven to tﬁc same indivicdual due to
restructuring, the number of such promotlons will be very few
anc holding of selection if thqt happens to he a selection post will
o not be tlme—consumlnc one as the candidates subjected to the
selection will be few., Thls will 1lso av01c unnccessary dllutlon
of the cédre. Wlth this twin ob;ect1vv in view, tHKe para 3.1
has to hbe read. DS pOlntcé out carlier, this para is not
‘very happlly WOrded. It could have been’ casily stated "that if a
Raklwéy servant becomes.due for promotidn to more than one gfade '
abbve his presént grade which he was holding prior to restructurinc
© the prOmotibn'to'that next higher grade above that of the one he '
ig holdlng should be granted following WOélLl&d selection procedurs
as per para 3.2. 1In cese, the individual railway servant has to.be
promoted to more than one grade the promqtion‘to the-higher grade s
above the next'higher grade has to be ane‘follcwihg'the normal
.selection procedure, The above is the;essepce of para=-3.1 and 3.2
of the .Board's above ‘said circular., NO ather ihteroretation will
achieve the twin objcétive of early‘promo ion to the staff as pcr
their seniority ane. maiﬁtaining the fflClCﬂCV of the orgasnlsatlon
Hence, we fecl thﬂt Lhe 1nterpretatlon u1vcnby thL rcsponccnts
and con@uctlng the $c1ectlon to the grade of Re, 45%-700 when an
ASM has to be pIONDE  C to that.grade from the grade of Ir,330-560
(the nexg higher gwade of R, 425-640 is ‘done through mcdified h
selection) while irmplementing the restructuring proposal is in
accordance with fhe;rules,, The applicant has been correctly
subjected to select:ion when he has to be promoted to the grade of
455~700 for impleme nting the ILStIUCturlHC (rOpOS?lS. As he failed
to qualify in the slelection, he was not empanelled to the'xhxxgﬁ H
grade of 455-700 ar;d hence his Junlors who were already inthe gra@@
of 455-700 as om 31.12 1985 were rlghtly shown as seniors to
him in the senlority'llst puollsheo on 29 5. 1989.
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Inspite of all these opportunitics the applicant failed to attend
the selection on the ground that he should not be subjected to any
written test and viva-voce and shoulcd be automatically thunCllLC

to the gradc of 455-700 only on ptruqal of recorﬂs.

20, Th@r@ is o rejoinder to the averment of thL re spondents
‘that the app'licant has not attended the written test when called for.
The only reason for not attending the selection to the oiaﬁ@ of .
455 700 is his claim that he had to besclccteg without belno
SUbJOCtGL him to selection process as para—B 1 and 3.2 of the

hallway Board's letter dt. 29.7. 1983,

4

21. - ' Whether he Ehould be subjected to selection when it is
a second promotion is a point for consideration in this 0,“. also.
This point has been exhaustively con51dere6 in para supra while
discussing the case of the ﬂppllcgnt in O.‘,lOlﬁ/Ql who was also
similarly situated as the appllcant herein, We had come to the
conclusion in.the earlier case that'passing of the selection is
pre-requisite for second promotion if that grade to which the raila.
servant is to be promoted as a second promotion due to restructuring

of the cadre is a selectlon pﬂBt.

22. . As the applicant herein Lfailed to qualify in the selection,

he has no case and this CA also is liable ©o be dismissed.

234 In the result, both the Oas. 1015/91 and 152/92 are dismissec

as having no mérits. NoO costs,
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