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O.A.No.257/92 	 Date of Decision: 

JtJDGEMENT 

lAs per Hon t ble Shri T. Qiandrasekhara Reddy, Member(J)X 

This is an application filed under Section 19 

of the Administrative Tribunals Act to set aside the 

order of compulsory retirement passed by the 

SDO, Telecom, Chilakaluripet dated 16.6.90 which was 

upheld by the Divisional Engineer, Telecom, Guntur 

as per his memo dated 15.9.90 and to take back the 
on duty 

applicantwith all consequential benefits. 

Facts giving rise to this OA in brief, are 

as follows: 	 - 

The applicant was formerly working as Line Man, 

Telephones, under SDO, Telecom, Guntur in the year 177. 

During August, 1984, he was transferred to Chilakaluripet 

out of his sub-division in the interest of service by 

Divisional Engineer, Telecom, Guntur. The applicant 

joined at Chilakaluripet as Line Man Phones on 21.8.1984. 

Again the applicant was transferred from Chilakaluripet to 

Edlapadu. While he was working at Etlapadu, the appliccnt 

was proceeded against under Rule 14 of CCS(CCA) Rules, 1965 

vide SDO, TelepL-ones, ChilakJuripet as per h- 	orders 

dated 7.2.85 for the applicant's alleged failure to attend 

the duties which resulted in a lot of dislocation of 

Departmental work. The applicant was directed to submit 

his Rxa± explanation within 10 days of the •Feceipt of 

the charge memo. The applicant submitted his explanation 

on .21.2.85 to the said charge memo. An Enquiry Officer 

and a Presenting Officer 	appointed and khK a regular 

departmental enquiry was conducted as against the applica 
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The applicant did not participate in the enquiry. 

After completion of the departmental inquiry, the 

Enquiry Officer submitted his report to the Disciplinary 

authority i.e. SDO, Telephones, Chilakaluripet. 

The Disciplinary authority videi2orders dated 21.11.85 

awarded the punishment of comzuslory retirement of the 

applicant from service with immediate effect. The 

applicant preferred an ap-peatil)tcIthe appellate authority 

who is Divisional Engineer, Telephones, Guntur. 

The appellate authority vide itsjbrdercs dated 26.8.86 

confirmed the punishm-t- of compulsory retirement passed 
Qrk-Q- kfrW--J- '1 

by the disciplinary authority Questioning the siad  

said orders of compulsory retirement, the E'Pplicant/Eiled 

GA 534/87 before this Tribunal. The said 0 was disposei 

- 

of by orders of this,Tribunaidated20.12.89. This 
t 

Tribunal h_-i _ set-aside the compulsory retirement order 
I' 

passed as against the applicant but permitted the 

respondents to continue the proceedings from the stage 

after supplying copy of the enquiry report to the 

applicarit 	officda an iving him an 

opportunity to submit his representation within one in 

Accordingly, the copy ofthenquiry report was provided 

to thefapiicant and the appiican7ubmitted his represen-

tation dated 2.5.90 to the disciplinary authority again 

the findings of the nquiry report. After considering 

the representation of the applicant dated 2.5.90 an oth 

materia4hat was placed before him, the disciplinary  

-- 
authority as Per4tsjorder 

F'
rdated 16.6.90 awarded the 

1 

punishment of compulsory retirement to the applicant 

with effect from 16.6.90 and further held that the per 
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of absence from 22. 11.85 to 16.6.90 will not count 

as qualifying service for any other purposes including um& 

Rule 23 of CCS(Penâion)RUleS,1972. Thereafter, the 

applicant preferred an appeal dated 21.7.90 to the 

appellate autkority, who is Divisional Engineer, Telephone 

Guntur. The appellate authority vide LJorder/) dated 

the orders passed by te disciplinary  

authority. The àpplicint has again approached this 

Tribunal for a eeee second time by filing thepresent CA 

questioning the said orders of Disciplinary authority 

I 	 dated 16.6.90 which was confirmed by the appellate 

authority vide i9orderi dated 15.9.90. 

Counteris filed by the respondents opposing 

this OiL 	 - 
- 

It is the contention of the respondents that 

the applicant, at no stage had been denied reasonable 

opportunity and that the applicant did not avail the 

reasonable opportunity provided tdhim  to participate 

in the inquiry and in the conduct of the inquiry, no 
2. 

procedural irregularity had been committed and that, thc 

was sufficient etidence to show that the applicant had 

been guilty of serious misconduct and unauthorisedly 

absent, and so this OA is liable to be dismissed. 

We have heard in detail Mr Satyanarayana 

for Mr P. Rathaiah, counsel for the applicant :and 

Mr NV Ramana, standing Counsel for the respondents. 
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It is the contention of the learned counsel 

for the applicant, that the inquiry hadLbeen conducted 

ex-parte and copy of the documents, Which the respondents 

had relied during the course of inquiry, were not furni - 

shed to the applicant and thus the applicant had been 

denied reasonable opportunity and so, the order of 

cepweIe compulsory retirement passed as against the 

applicant is liable to be set aside. 

It,- is not in dispute that a charge memo 

dated 7.2.85 was issued as against the appiicant.JnQr 

Rule 14 of the CCS(CCMRules and the saMe had been 

_sened -,Pn—the onthe àpplieant. -------------t--5J The record 
ftct 

discloses that the applicant had remain absent 

on the days of inquiry even though intimation about - 
every inquiry had been sent to the applidant by 

N. 
registered post and well in advance. It is the case of 

the applicant that the copy of the daily sheets and 

Enquiry report were not ser to him by registered post. 

But the question in1this case is whether it was open 

for the Enquiry Officer tlProceed ex-parte as against 

the applicant, as the applicant didnot attend the inauir 

Disciplinary rules provide for exparte inquiry, where a 

Government servant intentionally refuses to participate 

in the inquiry. Rule 14(20) of CCS(CCMRules,1965 read 

as follows: 

n(20) If the Government servant tyGhorn a copy of 

the articles of charge has been delivered, does not 

submit the written statement of defence on or befox—

the date specified for the purpose, or does not 

appear in person bef ore the inqtting authority or 

otherwise fails or refuses to comply with the 

provisions of this rule, the inquring authority ma' 
hold the inquiry ex parte." 
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Csr 
As could be seen, the applicant had refused to partici-

pate in the inquiry inspite of notices served on 

him that in case offailure to attend the inquiry, that 

the inquiry will be held as ex-parte. We may refer 

to a decision reported in AIR 1955 SC 160 P.Joseph 

John Vs State of Trivancore-Cochin wherein it is laid 

down that once an opportunity of show cause has been 

giVen to a Govt. servant and if he falls to avail 
ft  

himself of it that it was not open to say that the 

requirements of reasonable opportunity had not been 

satisfied. So, in view of the said decision of the 

Supreme Court, it is not open for the applicant to 

contend that he had been denied reasonable opportunity 

in this case. As the applicant had not attended the 

inquiry, it is not open for him to contend that the 

inquiry officer should not rely on the copies of doôu-

rnents of which were not supplied to him, and therefore, 

he was not §iven reasonable opportunity to show that 

the charges as against him were unfounded. 

9. 	In AIR 1962 SC 1344 Major UR Bhatt Vs Union of 

India it is laid down, in cases of this nature, it is not 

open for the govt. servant to contend that witnesses 

were not examined viva voce by the Enquiry Officer 

since the Enquiry officer was entitled to act upon the 

material placed before him. (See para 4 of the Judgement 

at Pages 1346 & 1347). So, in view of this position also 

the contention of the leanned counsel for the applicant 

that the inquiry is vitiated as the same had been exparte 

and based on the copies of documents of which were not 

supplied to the applicant (delinquent officer) cannot be 

accepted. 

..7j 
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10. 	
It is faintly c&ntended that there is no 

evidence in this case to bring borne the charges framed 

f 	
- 	

as against the appliQt. During the course of argumentS, 

when confronted whether any explanation had been given 

f 	

by the applicant, at any time for his absence, the appli- 

f 	

cant's counsel very fairly conceded for the days the 

applicant was absent, no explanation had been given by 

the applicant. One of the charges as 
3flflt against 

the a
pplicant in the departmental inquiry Lwhtch has 

been amply provedwa5 that the applicant had remained 

absent from 14.11.84 to 16.11.84 three days. 24.11.84 

to 25.11.84 two days, 22.12.84 to 24.12.84three days, 

26.12.84 to 28.12.84 three days, 4.1.85 one day, 

10.1.85 one day and from 17.1.85 to 20.1.85 four days 

and the, a
pplicant had exhibited lack of devotion of duty 

and violated provision of Rule 3(1) & (ii) of CCS Conduc 

Rules, 1964. 

ii. 	There are certain other charges also in the 
ch 

sheet. But one among them is/that he was not regular 

to his duties which caused dislocation of departmenta 

work. 	The fact that the applicant had been absenTt 

on the said dates unauthorisedly and had failed to a 

the canal phone works at Etlapadu on the dates spec 

in the charge sheet cannot at all be denied. As 

already pointed out, the applic&nt has no explana' 

for the said absence. As the applicant has no exp 

tion for the said absence, and in view of the con 

of the applicant by unaOthorisedly absenting hims 

the disciplinary authority, after going through 

Enquiry Report had come to the conclusion that t 

chargep, as well as the1cemain:ng charges as aga 

applicant; were duly proved. 



The appellate authority had also come to the conclusion 

after going through the material that the charges 

as agairist the applicant were duly proved. Hence, the 

orders of the disciplinary authority as we'll as appellate 

authority are speaking orders. As a matter of fact, 

the appellate authority, as well as, the disciplinary 

authority have provided the applicant full opportunity 

while dealing with the case of the applicant. So, 

in view of the strong evidence as against the applicant 

and as already pointed out, as no procedural irregular!-

ties had been committed in the conduct of inquiry so 

as to cause any prejudice to the applicant, the order 

passed by the respondents compulsorilyfttiring the 

applicant from service, is liable to be upheld. 

12. 	The learned counsel for the applicant contended 

that the punishment of compulsory retirement awarded 

to the applicant is too severe and so, the same is 

liable to be set aside. In support of his contention, 

the learned counsel for the applicant relied on a deci-

sion reported in AIR 1989 5CC L&S 303 Farma Nanda Vs 

State of Haryana and others wherein it is laid Iwn.baT) 

cibalcan interfe,with the apparently unreasonable 

Judgernent, it is also 

laid down that the Tribunals have ordinarily no power to 
the 

interfere withLpunishment awarded 	h& Eci-authority 

in departmental proceedings on the ground of the penalty 

being excessiveor disproportionate to the misconduct,  

proved if the punishment is based on evidence, and is n 

arbitrary, malafide or pervetse. So, from a reading of 

...9 



Parma Nanda's case it appears to us that the punishment 

imposed on the appliant cannot be interfered on the 	,-ground 

that the same is excessive. But nevertheless, the punishment.  

imposed on the applicant, in view of the facts and circumstances 

of the case and in view of the conduct of the applicant 

appears to be proportionate, to the mis-conduct that has 

been proved against him. 	So, we donot see that this is a 

fit case for interference with the punishment that had been 

imposed on the applicant. 

Itis faintly contended that the Enquiry officer had 

bias on the applicant and so, the entire proceedings are 

vitiated. We are not prepared to accept the cotention of 

the Enquiry officer, having any bias, in view of thef acts 

and circumstances and •. as the applicant 	had remained 

ex parte in the said departmental proceedings. 

The learned counsel for the applicant further a- 
contended that the applicant had putin more than 10 years of 

service, and so, the punishment of compulsory retirement 

cannot be imposed on the applicant, and, hence the punishment 

is liable to be set aside. 	In support of his contention, the 

learned counsel for the applicant relied 	on a decision report 

in 	1991(1) SLR 799 Balkar Singh Vs Union of India and others. 

The facts in that case, would go to show that the petitioner 

theein was recruitted to CRPF on 21.10.1980 and a department 

inquiry was initiated the 	on the allegations that, he had 

V misplaced his personal arms and ammunition which were later' 

recovered. 	He was compulsorily retired from service by an o 

dated 18.11.89. 	In the said case, the compulsory retirement 

was challenged on two grounds namely (i) the punishment of 

compulsory retirement was not one of the punishments enurnera 

in Section 11 of the Central Reserve Police Force Act, 1949, 
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(2) the total service of the petitioner being less than 

ten years that is from 21.10.80 to 18.11.89, the date of 

compdlsory retirement, no pension was granted to the 

petitioner, which made the punishment, in fact, an order of 

dismissal from service. 

But, in tkis cae, cCS('aCA) rules,1965, enumerate 

the punishment thot.t could be imposed on an erring Govt. servant. 

Compulsory retirement is one of the punishment that could be imymlm  

imposed on an erring govt.servant. forhis misconduct. 

s no applicability to the facts So, the above saioeci1Ea  

of this case, and the respondents have got every power to 

impose the punishment of compulsory retirement on the 

applicant. 

1j 	The learned counsel for the applicant relied 

on an another decision reported in AIR 1964 SC 1585 Gurpdev 

Sirigh Siddhu Vs State of Punjab. We have gone through the said 

decision. From the said decision, it is evident that the 

termination of the service of a permanent public savant under 

sucb a rWe, though called compulsory retirement as a measure 

of punishment is in subEtance, removal under Art.311(2) of the 

Constitution and as such, he cannot be removed from service 

in ctntraventiön of Art.311(2) of the Constitution of India an 
as a measure of punis 

if aW such compulsory retirement is inflictedLwithout, 	men 

observing the sefeaurds under Art.3fl(2)  of the Constitution 
.L 	c 	°- 

India is invalid. As a regular departmental inquiry was he 

nxx as aginst the applicant in this case and as the 

I 
applicant had..beqprçv.ide. reasonab] .ppportunity, the said 

decision ( 	n cethrarcf the app1ican 

T 
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Ofcourse, for putting less than 10 years of service 

the applicant cannot have pensionary benefits, as the 

minimum service that is required fr being qualified 

for pension is ten years. But, in such case, compulsory 

retireient should be treated as removal from service. 

The applicant had been under suspension from 21.11.85 

to 16.6.90. The competent authority has got powers to 

pass acpropriate orders with regard to the suspension 

period i.e. from 21.11.85 to 46.6.90. The suspension 

period from 21.11.85 to 16.6.90 is ordered to be treated 

as non-duty period, and that the same will not count as 

qualifying service or for-any other benefits including 

pension. The said order in the circumstances of the case/ 

appears to be reasonable. Hence, we uphold the order 

passed by the respondent in treating the suspension 

period from 21.11.85 to 16.6.90 not only as non-duty 

period, but also will not count for pensionary benefits. 

M.A.No.582/93 is a petition filed by the applicant 

herein to direct the respondents to pay him subsistence 

allowance from 21.11.85 to 16.6.90. Admittedly, the 

applicant had1  in las7come under deemed suspenion period 

from 21.11.85 to 20.12.89 when the said compulsory retire- 

went order dated 21. 11.85 was set aside by this Tribunal 

and the respondents continued theinquiry from 21.12.89 

to 16.6.90 as per the directions of this Tribunal in-

OA 534/87 after furnishing a copy of the enquiry report 

to the applicant. For a second time, compulsory retire-

went orders were passed as against the applicant on 16.6. 

So, the applicant, as already pointed out, must be deemed 

to be under suspeSon from 21.11.85 onwards upto 20.12.89 

and then from 21.12.89 onwards to 16.6.90. It is REERidN  

u'\ 
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needless to point out that for deemed suspension 

period, the applicant is entitled to be paid subsistence 

allowance. It is the right of the applicant to have 

subsistence allowance for the said period. It is also 

the cse of the applicant that he has not been paid 

subsistence allowance for the said period. So, in 

view of this position, a direction is liable to be 

given to thtresPondents to pay subsistence allowance 

to the applicant for the periods from 21.11.85 to 16.6.9—

Hence, the MA is liable to be allowed. 

18. 	In the result, we allow MA 582/93 and direct the 

respondents to pay subsistence allowance to the applicar 

in accordance with the rules and regulations for the 

deemed suspension period from 21.11.85 to 16.6.90. The 
/ 

directions in this Judgement shall be complied within 

three months from the date of communication of this 

order. We see no merits in the OAy the same is liable 

to be dismissed and is accordingly dismissed leaving 

the parties to bear their own costs. 

1T.CHANDR,7ASE1K_HARA REDDY) 	(A.B. GORI 1)  
Member (Admn) Member(Ju 

Dated:, 	 1994 

Deputy Registrar(J)CC. 
2 To 	

mvl 

The secretary, Union of India, Min.of cetheunications,NeW 11hi. 
The Sub Divisional Officer(Telecom) Chilakaluripet', Guntur Dist 
Dhe Divisional Engineer, TelecommuflicatiOfls(RUral) 
Maintenance, Chandramoulinagar, Guntut. 

Wne cOpY 
tO JAI.p.pattaiaho  Advocate, CAT.Hyd. 

. one copyto 
MZ.N.V.B8"' Mddl.CUSC.CAT.HYd. 

6, one copY to I4braZY, CAT.HYd. 
7. One spare copy. 

t ' 

pvm. 
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Allowed. \ a 	\ 

t 	

- 	Disposed o¼with  direc 1 

Dismissed. 

Dismissed aswit;drawn. 	/ 

- 	 List issed for efaUlt, 	/ 
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Rejected/Cr red. 
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