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. 3. The applicant was formerly working as Line Man,

0.,A.N0,267/92 © Date of Decision: - 94

JUDGEMENT

I3

YAs per Hon'ble Shri T. Chandrasekhara Reddy, Member(J))

This is an application filed under Section 19
of the Administrative Tribunals Act to set aside the
crder of compulsory retirement passed by the

SDO, Telecom, Chilakaluripet dated 16.6.90 which was

. upheld by the Divisional Engineer, Telecom, Guntur

as per his memo dated 15.9.90 and tc take back the
on duty
applicant/with all conseguential benefits.

2. Facts giving rise to this OA in brief, are

as follows:

Telephones, under SDO, Telecom, Guntur in the year [977.
During August, 1984, he was transferresd to Chilakaluripet
cut of his sub-diviéion in the interest of service by
Divisional Engineer, Telecom, Guntuf. The aprlicant
joined at Chilakaluripet as Line Man Phones.on 21.8.1984.
Again tﬁe appliéant was transferred from Chilékaluripet to
Edlapadu. While he was working at E&lapédu, the applicant
was proceeded sgainst under Rule 14 of CCS(CCA) Rules, 1965
vide SDO, Teleptrones, Chilakaluripegfas per‘ﬁiETOrders
dated 7.2.85.f0r the applicant's alleged failure to asttend
the duties which resulted in a lot of dislocation of
Departnental work. The applicant was directedrto submit
his =xmga¥ explanation within 10 days of the‘greceipt of
the charge memo. The applicant submitted his explanation
on 21.2.85 to the said charge memo. An Engquiry Officer
and a Presenting Officer gég;éppointed and kKRR a regular

departmental enquiry was conducted as against the applica
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The applicant did not participate in the eﬁquiry.

After completion of the departmentzal inquiry, the
Enquiry Cfficer submitted his repcrt to the Discip}inary:
authority i.e, SDO, Telephones, qgi}akalurlpet.

The Disciplinary authority vide 1ts/%rders dated 21.11.85
awarded the punishment of compuslory retirement of the
applicant from service with imm diate effect. The
applicant preferred an appea toﬁhe appellate authority
who is Divisional Engineer, Telephones, Guntur.,

The appellate authority vide’ 1ts orderﬁs dated 26 8.86
confirmed the punishmeat—of-cégéulsory retirement passed

ow e ppphieasde A
by the disciplinary authority, Questioning the sizg

said orders of compulsory retirement, the applicanﬁéiled
OA 534/87 before this Tribunal. The said 0 was disposed
of by orders of this Tribunal dated:20,12,89. This
as per : s o;ggf;gat%gﬁgwaG A2 89 R
Tribunal Rad set aside the comnulsory retirement order
N

bPassed as against the applicant but permitted the
respondents to continue the proceedings from the stage
sfter suuplylng copy of the enquiry report to the

T

lapgiisigﬁj(gellnquert offlcéa%}anﬁéiving him an
opportunity to submit his representstion within one mont
Accordingly, the copy of the‘nquiry reccrt was provided
to th%%pplicant and the applican?éubmitted his represen-
tation datéd 2,5.9C to the disciplinary authority again
the findings of thﬁ%nquiry repprt. After cénsidering

the representation of the applicant dated 2.5.90 an?éth

matﬂrlay%hat was placed before him, the disciplinary

e

'\,\ e MUY
authority as perkmtSJorder ;datea 16.6.90 awarded the

punishment of compulsory retirement to the applicant

with effect from 16.6,90 and further held that the peri
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of absence from 22,11.85 to 16.6.90 will not count

as qualifying service for any other purposes including umdu

Rule 23 of CCS(FPension)Rules,1972. Thereafter, the

applicant preferred an appeal dated 21.7.90 to the

aprellate authority, who is Divisional Englneer, Telephcne
' Gupntur. The appellate authorlty vide Efg)order/)dated

“‘x.

{5 Q. 90 confirmed the orders passed by the disciplinary

p/ atthority. The épplicant‘has again approached this
Tribunal for a seem second time by filing thepresent OA
questioning the said orders of Disciplinary authority

" dated 16.6.90 whlch was confirmed by the appellate

k‘n

t}authorlty v1de|lt3‘orderu)datad 15.9.90.
_fﬁx,d_w)

4, Counter-'is filed by the respondents opposing

tﬁis oA, , : — —
RPN TRV FER ¥
5. : It is the contention of the respcndentsﬁthat
the applicant, at no stage had been denied resscnable
opportunity and that the applicant dié not avail the
reasonable cpportunity provided t?%im to participate
in the inquiry‘ané\in the cenduct of the inguirye no
preccedural irregﬁlerity had been committed and that, the
was sufficient eficence to show that the applicant had

been guilty of serilous misconduct and unauthorisedly

absent, and so this OA is liable t¢ be dismissed.

6. We have heard in detall Mr Satyanaravana
for Mr P, Rathaziah, counsel for the applicant -and
Mr NV Ramana, &tanaing Counsel for the respondents,
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7. : It is the contention of the learned counsel

fbr the applicsnt, that the inguiry hagl been c&nducted
ex-parte and copy of the documents, which the respondents
had relied during the course of inquiry, were nct furni -
shed to the applicant and thus the applicapt had been
denied reaconable obportunity and sc, the order of
cempusie compulscry retirement passed as against the

applicant is liable to be set aside.

8. T IV is not in dispute that a charge memo

dated 7.2.85 was issued as aOdlnSt the appllcant under
P (-

e 14 ot the Coa(coutes, end e same Mo been L

hserved On‘thﬁfﬁggli9§ngf‘”k;ﬁ_,_;mmqféizg The record

discloses that the applicant” had remaiﬁ'absent

on the days of inquiry even thcugh intimaticn about
~ ok o) —
every inguiry had been sent to the applicant by
N :

recisterad post and well in advance. It is the case of

"the appl:cant that the copy of the dally sheets and

‘J E
Enguiry report were not serit to him by reglstered rost.

{?
But the question 1n%h1u case is whether it was open

j /

for the Enquiry Officer t?proceed ex-parte as against

the appiicant, as the applicant didnot attend thé inouir
Disciplinary rules provide for exparte inauiry, where a
Government servant intentionally refuses to participate

in the inquiry.' Rule 14(20) of CCS(CCA)Rules, 1965 read S
as follows:

"(20) If the Government servant tofthom a copy of

the articles of charge has been delivered, does not
submit the written statement of defence on or befor—
the date specified for the purpose, or does not

appear in persocn before the inquiring autherity or
‘otherwise fails or refuses to comply with the
provisious of this rule, the inquring authority ma-

hold the inguiry ex pérte.“
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As could be seen, the applicant had refused to partici-
pate in the inguiry inspite of notices served on

him that in case ofj%ilure to attend the inquiry, that
the inquiry will be held as ex-parte. We ray refer

to a decision reported in AIR 1955 SC 160 P.Joséph
John Vs State of Trivancore-Cochin wherein it is laid
ldown that once an opportunity of show-cause has been'
given to a Goﬁt. servant and if he fails to aVail'
himself of ieﬁthat it was not open to say that the
requirements ©of reasonable opportunity-héd'not been
satisfied. 8o, in view of the s$aid decision of the
Supreﬁe Céurt, it is not open for the applicant to
contend that he had been denied reascnable opportunity"
in this case, As the applicant had not attended the
inquiry, it is not open for him to contend that the
inquiry officer should not rely on the copies of docu-
ments of which were not supplied to him, and therefore;
hé was not given reasonable opportunity to show that

the charges as against him were unfounded.

9, In AIR 1962 SC 1344 Major UR Bhatt Vs Upion of
India it is laid down, in cases of this nature, it is not
open for the govt. servant to contend that witnecses

were not examined viva voce by the Epquiry Officer
sinée‘the Enquiry officer was entitled to ‘act upon tﬁe
material placed before him. (See para 4 of the Judgement
at Pages 1346 & 1347). So, in view of this position also
the contention of the leamned counsel for the.applicant
that the inguiry is vitiated.aé the same had been exparte
-and based on the copies of documents of which were not

supplied . to the applicant (delinquent officer) cannot be

‘accepted. o o
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"10. T+ is faintly ecsntended that there is no

evidence in this case to bring home the charges framed

During the ccurse of arguments,

as against the applicant.

when confronted whether any explanation had been given

by the applicant, at any time for his absence, the appli-

cant's counsel very fzirly conceded for the days the

applicant was absent, noO explanation nad been given bY

e of the charges as HRXHEE against

plicent in the departmental inquiry(yhich has

the applicant. On

the ap

been amply proved)was that the applicant had remained

absent from 14,11.84 to 16.11.84 three days, 24,11.84"

to 25.11.84 two dayse, 52.12.84 to 54,12.84 .three days,

26.,12.84 to 28.12.84 three days, 4.1.85 cne cay,

10.1.85 one day and from 19.1.85 to 20.1.85 four days

and the, applicant nad exhibited lack of devotion of duty

and violated provision of Rule 3(1) & (1i) of CCS Conduc

Rules, 1964.

~ L

11, There are certzin other charges also in the cha
sheet. But one among them ii/that he Was not regular
to his duties which caused dislocation of departmenta
work. The fact that the applicant had been ébéeﬁt
on the said dates unauthorisedly anG had'failéd to a
the canal phone works at Etlapadu on the dates speci
in the charge sheet cannot at all be denied. As
already pointed out, the applicent has no explanati
for Fhe said absence. Af‘the applicant has no exp
tion for tﬁe said absence, and in view of the con
of the applicant by unatthorisedly sbsenting hims
the disciplinary authority, after going through
'Enquiry Report had come to the éonclusiOn that t
chargeg, as well as tha&emaining charges as agaj

applican%;were duly proved.
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The appellate authority had aiso come to the conclusion
after going through the materizl that the charges

as against the applicant were duly proved. Hence, the
orders cf the éisciplinéry authority as well as gppellate
authority afe speakin; oréers, As a matter of fact,

the appellste authority, as well as, the disciplinary
authority have‘provided the applicant full opportunity
while dealing with the case of the applicant, So,

in view of the strong evidence as against the applicant
and as already pointed out, &s no procedural irregulari-
ties had beeh cormitted in the conduct of inquiry sod'
as td cause any prejudice to the appliéant, the order

bassed by the respondents compulsorilyYetiring the

applicant from servic%;is liable to be upheld,

12. The learned ccunsel for the applicant contended
that the punishment of compulscry retirement awarded
to the-apﬁlicant is too severe and so, thé same 18
liable to bé set'aside. In support of his contention,
the learned counsel for the agplicant relied on = deci-

sion reported in AIR 1989 SCC L&S 303 Parma Nanda Vs

State of Haryana and others wherein it is laidi50wn.tha;)
.Lﬁﬁiv*hﬁv-f.

Tripunal cagﬁin#erffﬁgé;yggn;the apparently unreasonable

e .

Eﬁme Juddement, it is alsoc

=

Punl5hm§§£ﬁ:§£§$ﬁﬁ£9~ih%%Ver¥w

lzid down thet the Tribunals have ordinarily no power to
the

interfere with/punishment awarded Py twa (ompefentmuthority

in cdepartmental proceedings on the ground of the penalty

being excessive or disproportionate to the misconduct

{

proved ,if the punishment is based on evidence, and is no

arbitrary, malaficde or perverse. So, from a reading of

eeed
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iy Parma Nanda's case it‘appéars to us that the punishment
imposed on the appli&ant cannot be interfered on the @y ground
that the same is excessive, But nevertheless, the punishment
imposed on the applicant, in view of the facts and circumstances

of the case and in view cf the conduct of the applicent

 appears to be proportionate, to the mis-conduct that has

been proved against him. So, we donot see that this is a

fit case for interference with the punishment that had been

imposed on the applicant.

(P— — - “‘—-4—————44*3 o ,
13. It is fainﬁly contended that the Enquiry officer had
bias on the applicant and so, the entire proceedings are
vitiated., We are not prepared to accept the cohtention of

the Enquiry officer, having any bias, in view of thefacts

a—" —

and circumstances and .as the arplicant bimaerf had remained

ex parte in the said departmental proceedings.

14. The learned counsel for the applicant further
contended that the applicant had putin“more than 10 years of
service, and so, the punishment of compulsory retirement
canncot be imposed on the applicant, and, hence the punishment
is lisble to be set aside. 1In sﬁpport of his contention, the
learned counsel for the applicantlrelied ‘on a decision report
in 1991(1) SLR 799 Balkar Singh Vs Union of India and others.
The facts in that case, would go to show that the petitionér‘
theaein was recruitted to CRPF on 21.10.1950‘and a departmeﬁt
inguiry was initiated €hat on the allegétions that he had
misplaced his personal arms and.ammunitién which were later
recovered. He was compulsorily retired from service by an o.
dated 18,11,89. 1In the said case, the compulséry retirement
was challenged on twe grounds namely (1) the punlshment of

compulsory retirement was not one of the punishments enumera
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(2) the total service of the petiticner being less than
ten years that is from 21.10.80 to 18,.11.89, the date of
compulsory retirement, no pengicn was granted to the

petitioner, which made the punishment, in fact, an order of

dismissal from service.

=
p—

: ) But, in this cabe, CCS{(GCA) rules, 1965, enumerate
the punishment thpt could be imposed on an erring Govt. servant.

Compulsory retirement is one of the punishment that could be iﬁpﬂh

imposed on an erring govt.servant, forhis misconduct,
. ( R e

So, the above saiéiéecisiem has ro applicability to the facts

of this case. and the respondents havehgot'every power to
impose the punishment of compulsory retirement on the

applicant.

- 164, The learned counsel for the applicant relied
on an another decision reported in AIR 1964 SC 1585 Gurudev
Singh Siddhu Vs State of Punjab. We have gone through the said
decision. From the said decision, it is evident that the
termination of the service of a permaznent public sewant under
such a rtlle, thcugh called compulsory retirement as a measure
of punishment is in substance, removal under art,.311(2) of the
; Constitution and as such, he cannot be removed from service
] :
I\ ‘ - in contraventién of Art.311(2) of the Constitution of India an
as a measure of punis
if apy such compulsory retirement is inflicted/without men
observing the safegaurds under Art.3k (2) of the Constitution o
TG Se vy .
Indiaﬁ is invalid. As a regular departmental inguiry was hel
BEBXEX as agginst the applicant in this case and as the

applicant ha@fbggﬁ¢9;gvideé_gﬁaﬁqngglgﬁgppogggnitztﬂthg said

. T e T L
decision - does not tadvance the case cf the applican@?
— e

~
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la. lOfcourse, for putting less than 10 years of éervice
the applicant cannot have pensicnary benefits, as the
minimum service that is reguired fér being qualified

for pension is ten years, But, in such case, compulscry
retirement should be treated as remcval from-service.‘
The applicant had been under suspension from 21,11,85

to 16,6,.90, The competent authority has got powers to
pass appropriate orders with regard to the suspension
pericd i.e. from 21.11.85 to 46.6.90. The suspension
period from 21.11.85 to 16.6.90 is oréereé to be tregted

as non-duty period, and that the same will not count as

qualifying service or for any other benefits including

pension. The said crder in the circumstances of the'caSE/

appears to be reasonable, Hence, we uphcld the order
passed by the respondent’ in treating the suspension
period from 21.11.85 to 16.6.90 not only as non-duty

period, but also will nct count for pensionary benefits.

17. M.,A.Nc.582/93 is a petitioh filed by the applicant
herein to direct the respondents to pay him subsistence
allowance from 21.11.85 to 16.6.?0. " Admittedly, the
applicant ha% ir law,come under deemed suspenion period

"

from 21.11.85 to 20.12.89 when the said compulsory retire-

~ment order dasted 21,11.85 was set eside by this Tribunal

and the respondents'COntinued theinguiry from 21.12.89

tc 16.6.90 as per the directions of this Tribunal in-

OA 534/87 after furnig?ing a Copy of the enguiry report
to the applicant, qu a séconﬁ time, comgulsory retire-
ment orders were passed as agaiqst the applicant on 16.6.
So, the applicant, as already pointed ocut, must be deemed
to be under éuspeﬁﬁon from 21,11.85 onwards upto 20,12.89

»

and then from 21,12.89 onwards to 16.6.,9C., It is nxridm

T "‘C—\‘\-—f 00012
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needless to éoint out that for deemed suspension
period, the applicant is entitled to be paid subsistence
allowance. It is the right of the applicant to have
suhsistence allowance for the said period. It is also
the cése 6f the applicant that he has not been paid
subsistence allowance for the said period. So, in

view of this position, a direction is liable to be

given to thﬁ%espondents to pay subsistence allowance

to the applicant for the periods from 21.11.85 to 16.6.9—

Hence; the MA is liable to be allowed.

18, In the result, we allow MA 582/93 and direct the
respondents to pay subsistence allowance to the applicar
in accordance withithe rules and regula£ions for the
deemed suspension period from 21;11.85 to 16.6.90., The
directions in this Judgement shallfbe complied within
three months from the date of communication of this. 
order, We see nc merits in the OAp the—;;me is liable

to be dismissed and is accordingly dismissed leaving

the parties to bear their own costs.
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