IN THE CENTRAL ADMIN ISTRAT IVE TKIBUNAL 3 HYDERABAD BENCH

0.A.NO.256/92

Date of Order: 17.3.94‘1
BETWEEN :
S R Gurumukhi .+ Applicant,
AND

1. The Director General of Employment
' and Training, Shrama Shakti Bhavan,
ond & 4th Rafi Marg, New Delhi-1,

2. The Union of India rep. by its
Secretar the Ministry of Labour,
Shrama Shakti Bhavan 2 & 4 Rafi
Marg, New Delhi - 110 001,

3. The Director, Advaged Training

Institute, Vidyanagar, Hyderabad, .. Respondents,
Counsel for the Applicant .o Mr.S.Ramakrishna‘Rao
Counsel for the Respondents .. Mr.N. K., Devraj

CORAM :

HON *BLE SHRI T,CHANDRASEKHARA REDDY 3 MEMBER (JUDL.)

 HON'BIE SHRI H. RAJENDRA PRASAD : MEMBER (ADMN ., )



_ through the counter filed by the respondents. It is ca%y--

5. Today we have heard Mr.S.Ramakrishna kao, learned

counsel for the applicant and Mr.N.R.Devraj, learned

Standing Counsel for the respondents. i

6. Admittedly the adverse r;harks extracted ;bove
(A-1) are for the period commencing from 1.1.87 and ending
by 31.12.87, .The accepting aﬁthority has already pointed
outﬁadtcommunicated the séid remarks to the appliéant herein
as per the proceedings dt. 21/22.3.91., As seen there is

3 years 9 months delay on the part of the respondents in
communicatirg the adverse remakks to the applicant.,
Mr.N°R.Devraj, learned standing counsel for the respondengs
tried to explain the delay by pointing out thet the said
Varma .who was the reporting suthority was under suspension
from 4.12.87 upto the end of February 1991 and S0 ;he saicd
Varma was not in a position to write ACRs of the applicant

for the year 1987 and so there had been delay in communica-

ting the adverse remarks. No material 1is placed before this-

Tribunal to show that the said Varma the reporting authority .

. 4
had been under sus ension for the said period. We have gone

plead@d in the counter of the respondents that the Varma“

N
Y

had beer under suspension. The period that the said Varma
had been under suspension 1s not specifically pleaded in the'
counter. So, for want of proofiwe are not in a position to

accept thet the Varma¥a8s under suspension from 4,12.1987
till
the end of February 19%1. Even taking for arguments

sake for the period of 4.12.87 upto the end of February 1991

at the id Varma was under -suspension
some ot er persons should have%? n incharge of the saigpost.

was holding during the period, any
Varmal_ There should not have bee;n[:mpedim&nt on the person

who was the 1nEharge 6f the post of varma to prepare and
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vii) He has very poor inter-personal relation-
ship with superiors and subordinates.

viii) He does not have good attitude towards SC/ST/
weaker sections of people. _‘

ix) As the officer has no injtiative, his coordinating
ability is very Ppoor. -

x) He does not known how to plan his work.
xi) Supervisor ability, Lesadership gualities,
Management qualities, Appraising ability-
very poors 3
xii) Supervisor ability, Leadership qualities,
Management. '

3., ' 'The adverse remarks were accepted by the counter

who is the director of training _to the applicant.
sicning authority/and were duly communicated/ As Per Ithe

proceedings dt. 22.3.1991 the applicant put in a reprLsen-
tation to the Director General who is the Reviewing
Authority to expunge the said remarks. But the said -
adverse remarks were not expunged by tﬁe Reviewing authority
Then the applicant put in a p representation to the Deputy
Secretary to the Government of India on 15.4.1991 that his
case may be sympathitically considered and the adverse
remarks for the year 1987 may be toned down. As per the
proceedings dt. 16,9.1991 the Deputy Secretary to the
Governmént of India (Ministry of Labour) informed‘thg
applicant that the competent authority hasLtaken decision
after considering all the representations adéreséed Lo the
DGE&T by the applicant earlier and the reports received
against him by the DGE&T and there-was no need to expunge
or modify the remarks in the ACR for the yeér71989.‘ Aggrier
by the proceedings dt. 16.9.51 communicated to the applicanf
by the Deputy Secretary, Ministry of Labour,‘Governﬁent of
Iﬁdia the present Oé is filed by the applicant for the

relief as already indicated above.

;
4. Counter is filed by the respondents opposing
|

this OA. Rejoinder is filed by the applicant to thé counte-

A of the respondents.
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complied with even substantially. Such provisions
may not be complied with strictly, and substantial
compliance will be sufficient. But, where compliance
after an inordinate delay would be against the
spirit and object of the directory provision, sych
compliance would not be substantial compliance. In
the instant case, while the provisions of rules 5,6,
6h and 7 reqguire that everything including the commu-
nication of the adverse remarks should be completed
withim a pericd of seven months, this period cannot
be stretched to twenty seven months, simply because
these Rules are directory without serving any purpose
consistent with the spirit and objectives of these
Rules“ [} ‘ ' N

7. The said observations apply with anyamount of

force with regard to the case on hand. So, in view of

the delay the adverse remarks are communicated to the

applicant herein; Hse said adverse remarks for the year

1987 are liable to be expunged.

8. This OA had come up before a Single Member Bench on .
number of times. Ithas &lso. come we before Division Bench
for the past 6-8 months. &o.og&imé;Echh ;aa directed the
respondents to Qroduce the relevant ﬁatgrial pertaining to
this O&. During the course of the hearing of this OA the
Bench specifically asked Mr .N.R.Devraj whether there is any
material availablé with the respondents to support the
adversé remarks as against the applicaﬁt. It is needless
to point out t° uphold -  action of the respondents in
passing adverse remarks against the applicant atleast there
must be some material. But Mr.N.R.Devraj expresseg?yzébzzity
to substentiate the édvgrsn remarks that had been passed for
© producing any material '
the year 1987/ So,this is a case where absolutely there is

no material to substantiate "adverse remarks passed against

the applicant. So, for want of evidence to support the .

adverse remerks passed against the applicant for the year

the said adverse remarks
1987/are also liable tobe expunged.

9. As already pointed out while narrating the facts,

in the representation dt. 15.4.91 to the Ceputy Secretary.
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the ACR for the perlodlbommunicate£édverse remarks within

a reasonable period to the applicant. So, we see any amount

of

‘gelay on the part of the

respondents in communicating

,_tﬁe adverse remarks to the applicant. In this context we

may cite‘a decision reported in AIR 1987 SC 1291 in case of

state of Haryana V. Sshri P.C.Wadhwa, 1ps, Inspector General

of Police and another. The facts in that reported case

would disclose that certain adverse rémarks were made by

the Home Secretary to the Government of Haryana against

shri Wadhwa, The Inspecto;)General of Police for the
2 (o) :

o-6-7q 4w 2B

perioa‘L The adverse remarks were duly accepted by the

ccmpetent authority. After such acceptance, theadverse

remarks were communicated to shri Wadhwa by the Home

Secretary to his letter dated 4.5.82 about two years three

months after the close of the relevant perioé on march 31,

1980.

t .
shri Wadhwa was the IPS Cfficer andzahom the adverse
filed Writ Petition under -

remarks were communicated strai@htawaywl £he High Court of

Punjab and Haryana to quash t

he sa?gzggggrks. The High Court

of Punjab and,Harfana was pleased +o guash the adverse remark

passed
by the

End :
Home Secretary on the work conduct of the said
and Punjab

' he
Shri wWadhwa. The State of Haryana/went on appeal tozéupreme

'Court.

The Supreme Court commenting of the .delay with

regard to the communicating the adverse remarks to Shri

wadghwa had held as hereunder:-

nThe whole object of the making and communi-
cation of adverse remarks is to give to the
officer concerned an opportunity to improve

his performances, conhduct or character, as the
case may be. The adverse remarks should not

be understood in terms of punishment, but really
it should be taken as an advice to the officer
concerned, so that he can act in accordance with
the advice and improve his service career. The
whole object of the making of adverse remarks
would be lost if they are communicated to the
officer concerned after an inordinate delay. In
the instant case, it was communicated to the
respondent, the Inspector General of police,
Haryana, after gwenty seven months. It is true
that the provisions of Rules 5,6,6A and 7 are
directory and not mandatory, but that does not

mean that the directorgprovisions need not be
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11, O.A. is allowed accordingly. The parties

shall bear their own costs,

N

aﬁ'f';‘r}:n TO BE TRUE GLpy - _ |
- 3£§E%§L§Jhﬂgk§:é§ : ‘
Date.vvn e AN ML RN

~ Court (;.f'}l\c::\\

Zentral Administrative Tribuna) !
Hyderabad Eench
Hvderahad

Copy te:=-

1« The Directer Genaral ef Empleyment and Training, Shrama
Shakti Bhavan, 2nd & 4th RaPi Marg, New Delhi-1.

2, The 5Secretary tc the Ministry ef Labour, Unien of India,
Shram Shakti Bhavan 2%4 Rafi Marg, New Dslhi=-0uil,

3. The Directer, Advanced Training Institute, Vidyanagar,
Hyderabad, .

4, Ons cepy te Sri. S.Ramakrishna Raae, advecate, CAT, Hyd.

S¢ Ona cepy te Sri. N.R.Oevaraj, Sr., CGS5C. CAT, Hyd,

6. GOne copy te Library, CAT, -Hyd.

<,,«?7”E;;-spara cepye.

Ram/=

&





