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- ment, at Hyderabad

' ADDRESS FOR IHE SERVI»E}OF NDTICES Eﬂ:

IN THE CENTRAL ADMINSTRATIVE TRIBUNAL: ADDITIONAL
'BENCH; AT HYDERABAD.

0.2, NO.2ZMOOF 1992,

B etween-

K. Subrahmanyc SastrY:

8/0 K. Venkatappaiah,

Tax Assistant, |

Income ‘Tax Offlce,

Circle-3, Aayakar Bhavan, -

andhra pradesh, Hyderabad. .. Applicant.

And. [ -

1. -The Chief Commissloner of
Income-’l‘ax; Andhia Pradesh.
Aavakar Bhavan, Basheerbagh,
Hyderabad.

2. The Dy. .'Com:.ssioner of :
Income Tax (H.gQrs) (Adm),
Offlce ,of the
chief comnissioner of
Income! Tax, andhra Pradesh
Aayakar Bhavan, Basheeroagh,
Hyderabad.

3. The Dy. Commissioner of
Income Tax, Vij ayawada Range,
vij aYawada, Central Revenue
Building , Bandar Road, :
VijaYawada. .+ Respondents,

[
I

DE"I‘AILS OF ’IHE APPLIC%TION:

1. PARTICULARS OF THE APPLICANT-

‘ Th,'e applicant is sri K, Subrahmanya Sastry,
S/o K-\fenkatappaiah, Hindu aged about 45 years

workiné as Tax Assistant in the Income Tax Depart

' The address of the applicant for service
of all notices, processes etc, is that of his
counlsel sri G,V.R.S8. Vara Prasad, Advocatei‘

113/3RT, Vijaya Nagar Colony, Hyderabad.

oo 2l
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2. PARTICULARS OF THE RESPONDENTS:

The particulars of the respondents

are the same as in the cause title. The

‘addresg of the respondents for service of all

notices, processes etc. is the same as shown

in the cause t;tle.

3, PARTICULARS.OF THE @BDER AGAINST vHICH
THE APPLICATION 13 MADE ¢

The application is made aggrieved
by the proceedings dated 14.3.1991 gf ﬁhe
first respondemt in No. Con. CGS.58/87/A
resfricting;thg penalty imposed by the second
respondent to " stoghage of one increment
without cumulative effect" and thus partly

allowing the appeal of the applicant;

4. JURISDICTION OF THE TRIBUNAL.

The applicant declares that the subject
matter of order against which he wants. redressal
is within the jurisdiction of this Hon'ble
Tribujal as laid down in Sec.14{1)(b) of the

Administrative Tribunalts Act; 1985;> '

5.  RIMITATION:

4 It is submitted that the impugned
ordeg/dited 14.3,91 and recelved by the
applicant on 15.3.91. As such, it is submitted
that the O.A. is within the limitation prescribed
u/s 21(1)(a) of the Administrative Tribunal's

Act, 1985,



g

»r’ . J‘*

Q}

N

6o FACTS OF THE CASE.

It is submitted that while the applicant
was working as Tax Assistant in the Income Tax

Dffice, Circle~2, Vijayawada; disciplinary

proceedings were initiated against'him and a

éharge memo dated 20,10.87 in Con. €CS.58/87
was issued ( Annexure-X) and the following

articles are framed against the applicant.

TICLE- I.

Sri K. Subrahmanya Sastry while workina

- as Tax Assistant .in A-Ward, Cir-1I, Vijayawada

during the period from 22¢5¢85 tor3.3487
accepted the retﬁrﬁ of income for Asst. Year 85-86
of M/s Sakthi Engineering Company'without a

forwarding memo in violation of prescribed

procedure, This return of income was antedated by

Sri SeB.H.Y. Somayajulu, L.D.C. by taking bribe,

of RSb 5' 000/"".

By the above acts, Sri K. Subrahmanya
Sastry, T.A. exhibited lack of devotion to
duty and conduct unbecoming of Govt. Servant
thereby violating Rule 3(1) (ii) of cCs (Conduct)
Rules, 1964. |

.....4.'
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"ces ( Conduct) Rules, 1964..

N T
ARITCLE-II,
Shri_K; Subrahmanya Sastry while working as

T.A. in ;;-Ward, circle..II:‘, _Vijayawada during the
period from 22.5,85 to 3-3-87 knowing fully well
that the return ofincome for Asst. Year 85-86 of
M/s Sakthj:,,E“:ngg. Co. Was"receiv’ed in Feb'87 but
not on 21-1-.86 Idid not bring it to the notice of |
higher authorities, |

.~ - By his abﬁv_e-copduct, shri K. Su,brahmanya‘
Sasti:y failéd Cto maintain integrity and devotion

to duty thereby voilating Rule 3(1) (i) & (1i) of

ARTIL.LE-III

Sri K, Subrazhmanya Sastry while working as
Te A. in A- ard Circle-.TI V:Ljayawada, during the
period from 22.5.85 to 3-3.87 kgowing fully_well
that the retum of income for *iﬁsst._ Year 85.86 of
M/s Sakthi Engg. Co. Was received in Feb'87, but
not on 21-1-86, persuaded the I,T.I, Sri G.V.
SatyanaFaYan'Murthy on 25-2-87 to initial the
said retum of income in token of having checked,

w

showing tha date as 23-1-86,

. By the above acts, shri K, Subrahmanya
Sastry failed to maintain integrity and devotion to
duty and conduct unbecoming of a Govt. servérjt thereby

violating Rule 3(1) (1) & (ii) of €cS (- Conduct)
Rules, 1964,

--- 050/'
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ARTICLE-IV,

shri K, Subr§Mnanya Sastry while working
as T;A. in A-Ward. :C;'rcle-II ,V ijavawada, during
the périoci from 22-5-85 to 3-3-87 colluded with
8/shri SHIY. Somayajulu, L.ch.fand‘G.V.SatyanaraYana
Murthy', ITI in the ffaud qf apticiating the receip‘.l:

of return of income of M/s Sakthi BEngg. Co. for

Esst.‘ Year 85-86 with ulterior motives.

By the above acts, ShriK, Subrshmanya Sastry
failed to maintain integrity and devotion to duty
and conduct unbecominr’; of a Govt. servant thereby
violgting._Rule 3(1) (1) & (ii) of CCS( Conduct),

Rules, 19_64.

Along with charge memo, a statement of imputations
of. miscdn@uct in support of the charge and also
list of documents and witnesses by which the articles
of charge é;e proposed to be proved against the
applicant, are issued. Simultaneously, disciplinary
proceedings were also initiated against Sri G.V.
Satyanaravan Murthy /gfaé sri SEY., Somayajulu, LDC
( presently U._D.CT‘ qf the gane officé) on the
presunption thgt these three colluded together and
accepted the | retum of income in the case of
M/s #Sakthi Engg. Co.. Vijayawada, | for ﬁhe A.Y.B85-86
in Feb'87 in violation of procedure prescribed and
sri SEIY. Somayajulu, L.D.C. made a false entry in

| N |
the retumy receipﬁi register by antPdating the date
of filing of return as 21, 1.86. Sri S.K. Sshu, the

then Peputy Commissioner of Income-Tax, Range-III,Hyd,

Bt
. 0‘6 -
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and presently Députy‘chmigsioner of Income Tax,
Vijayawada Range,Vijayawada. was appointed as the
jﬁqutIY'Officer in the case of all the three
officials including the applicant. It is humbly
submitted that the applicant was permitted to
engage an advocate to defend him in the disci-
plinaxy proceedings. On behalf of the Department,
Sri K.B;a;R. éas;rf,‘éﬁst;néomgiSSione;uoﬁ . .
Incorne Tax , ﬁijayawada, was examined as a witness.
( Annexure -IX). Sri K, Yagnarayana, Chartered
Accountant, was exagmined as a defenede witness
in the case éf Sri S.B,X.X.lSQmﬁyéjdlu, L,D.C. and
statement of Sri K, Yagnaravana, égA., is at

( Annexuree‘V-IIf. During the course of énquiry

a letter was filed on g?,2;}QBésrjggggxgpegy:§§;l_
before_the‘énquiry officer seeking kke mreSsshion
a direction for production of the following

documents.

l. Misce, records of M/s Shakti Engg.
Company, o : ;
‘a, for the assessment Year 1985.86
b. for the assessment Year 1986.87,

2. Assessment orders of M/s Shakti
Engineering Company,

a, for the assessment year 1985.86
b, for the assessment year 1986.87

-

3. I.T.0%s report on survey w/s 133a
" dated 2,.3,87 conducted,’

4, Letter dated 2,3.87 of sri K.Yagnarayana
obtained during the course of the gzaid
survey operation, ’

5. Return of income of M/s shakti Engineerin
Company for the assegsment year 1986.87,

6. Form No, 12 filed by M/s shakti Engineeri
Company, Vijayawada for the assessment
Year 1985.86 and 27.6.1985 before the
1.T.0, A-Ward, Circle No.II, Vijayawada,

ces’,



ceselaae
7; Head clerk's copies. of fqrwardlng memos”

of all wards of Circle II§ Vijayvawada,

from 21.1.86 to 28,1.86,
In ﬁursuance of the above letter,.the'Presenting
Officer produced all the documents required by

\/Ms\;m

the Defengfive wdtaess from S Jo, 1 to 6 and only
some forwardlng memos relating to the receipt of
returns but not all the forwarding memos of the
returns. S;i_M; Naseem Ah@ed, Asst{ éom@igsioner
of Income Tax, the Presenting Officer has submitted-
his brz.ef to the 3nquirg offa.\,er on 25, 4 89(A-VI)
and later on the defensk brief (AnnexureJV) Was
submitted ‘ The report of the Inquiry Officer is
dated 26.2.90( AHHEXUIEhIV). The jhgpiry qulgeg -
gave his findings in respect of the various charges

as under:

u --n
Article-I,

The charge that the”chagged.qfficiag exhibited
lack of devbtiop to ddty and conduct unbecoming of a
Government Servant under rule 3(1) and (iii) of

C.C.S. (ggnduct) Rules, 1964, are proved,

Article-IT,

{ The charges under this articlé are not proved,

@q
AIthlEhIII

The' charge that. the ChcrgedCJfflcial exhibited |

lack of devotlon to duty under rule 3(1) (i1) is proved

The charge of fallure to maintain integrity is not
i

i
. 1

proved,

i

! 7 ’ 0;08:
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" Article-IV.

Non of the charges mentioned in this
art:l.cle is proved. o . ‘ ,'

To sum up, the Charged Official is not a
party to any ulterior design. No {11egal gratifi-
cation, either financial or otherwise, could be
proved in his case. The simple, m:.stakewgcmnitted
Eyfhim was_ violstlon of established proeedure for
receii_::j.ng a returm oflincpme'without a forwarding
memo as menticned in Arpi:cle‘-v-rl.f Further, as a
natural coroll ary, he has requested Sri Murthy,
Inspector for a veriflcatlon of this return of
income. The violations comitted by the charged
official are, asv pointed out by me Nearligé:,' out df
friendly feelings towards a junior colleague and
to help him in setting right an entry for a retum
without the notice of the Higher Authoriti_es.

The violation of such established p_rocedgr_eg,'ql_l
though not _frgqgmt{ are not totally non-existent
in the day-to-day life in the department. I have
a sri.nce;:fer feeling that when malafide is not proved,
such mistakes'. though éonstitute violations of
COndt%ct.rul es may nét }q,é_cor;siﬂlered as grave
offences, I am entirely in agreement with the
Defence Counsel that instead of too legalistic

or hyper;.technical an approach, ‘“aw,,hmnanistici
approach will be in fitnes“s'"w’;;:the facts and

circumstances of the case, "

The second respondent, by his proceedinys
dated 10,7.90 in No. c:onjccs/SS/s‘v(Anne;mre;xxx)'
passed the order under Rule 15 of CCS(CCA) Rules,
1965, awarding a penalty of with-holdirg of two

increments with cmnﬂafive effect. The second

resnandant G4 oo e W0l W bm&hq( ‘t%‘ Mo
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Enquir§ Officer that the étatements recorded

during the preliminary enqguiry from the S
cpplicant =nd also from the other two officials
viz.‘G.V.‘Satyanarayana.Murthy,'I,T.I. and _
S;BLHYi Somayajuluy, LQD.C, against whom disci-
plinary proceedings were simultaneously initiated,
standg as a basic and primary document and carries
with it evidentiary value for holding of an
éﬁéuiry under the ccg(ccg) Rules which gannot be
ignbre@)@uring _the course qf_regula;;énquiryi

The Disciplinary ;uthgrity viz., the second respondent
at para 4 of hié proceedings stated that even
though the enquiry is remitted back to the Bnqguiry
officer for dealing with énquiry denovo, he had

/
not chosen to do so as a finding of the article

of charge could be arrived at even without admitt-
ing the statementsreferred to above. It is sub-
mitted that the #aguiry officer has agreed with
the finding of the presenting officer in ;egpect.
of the first charge and h@ld that the gpplicant
received the return of income without a forwarding
memo in violation of prescribed procedure and

thus exhibited lack of devotion to duty and
conduct of unbecoming of a Govt. servantQ He has
also held that failure to maintain absolute
integrity is not proved. 1In respect of t@g
second charge, the second respondent‘diffefed.
‘with the finding of the énguiry officer and

held that the charge is proved to the extent of
léck of devotion to duty but however, held that
failure to maintain absolute integrity is not
proved. Regarding the charge No; 3, the secmd
respondent .agreed with the findings of the énquiry

officer,

0110.
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The second respondent deffered with the Enquiry
foiéer and hgld that the spplicant is guilty of
conduct unbeéoming of a Gover:;amer}t‘sgrvant and
al so exhibit"igg'. lack of devotion to duty but
fallure to maintain absolute integrity k= was
held as not pmirgzd.__ }aftez; coming to the above
conclusiocny, the‘:seco‘nd respondent . impdsed a _
penal ty of with.holding of two increments with

cunul ative effect.

'Aggrieved by the above order éf the
second respondent, the applircam_: preferred an
appeal dated 2’7.8.'90 ( énﬁexure—II) to the
first respondent, Thg first regspondent, py

Ais proceedings dated 14,3,91 in Con.CCs., 58/

87/5. ( Annexure-I) has passed the order under
“Rul_e_z'i(-Z); of the Central Civil Services (
(Classification, Control _'and _F;ppEEal)- Ruies',' 1965,
partiy allowing the appeél and restricting the
penalztyf to stoppage of one incremént only without
cumul ative effect as against/;:é;gzng of two
increments with cumulative effect imposed by the
Disciplinary Authority,

-

It i; humbly submitted that the survey
operations u/s 133 of the I.T.Act, were conducted
in the case ?f_M/s Sakhti Engiheeriﬂg Co, VijaY§1w§da
(herein after referred'fas the fi;:m)‘ on 3.3.'87’(A-XV)
and also in the case of Sri K. Yagnarayana, C.A.-

( Annexure -XIV) on 2.3,87-, with a ﬁie& to find
out the actual date of filing of return relating

to the fim for the A,Y. 1985.86 am3 to verify

*esa 11;
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poﬁies of statements filed with the returns
and the acknowledgement issued by the Income
Tax Office. EAs could be seen from Col, ‘7
of the 133;5_; report in the case of fimm
(Annexure -XV) the retum was filed on '21;-1,386
under acknowledgment slip No. 009648, while
returns in the case of partners were filed

on 30.9.86. No. incriminating material was _

found during the course of survey operations

conducted either at the premises of Sri K.Yag-
narayana, C.A. or at the premises of the firm

as could be gseen ’fmml the reports w/s 133A.

E

‘It is also submitted that a letter
was obtained from Sri K. Yagnarayana C.""ivl\.v.'-‘
during the course of survey operations under
section 133A on 2.3787 ( Annexure-X.III) in
which the C.A. has stated that the return of .
income for the A.Y, 86& 1985-86 in the case of
firm was prepared in January, ]_.986 and that
he does not remember whether the _;fgtm;n was filed
in the Income Tax Office by the assessee or by
himself., He has also stated that the acknowledgment
for the gane is available with the assessee,
This‘j-"sté’f:enent of the C.é. was confimmed with rdhou
the authorities found the acknowledment slips
in tg;g_;;_‘r-préﬁises of the fimm of M/s Sakhti Engg.
Company, V.ijaYawada, during the course 6f survey

opergtions u/s 133a. It is submitted that

on 4,3,1987 Sri G.B.Kanungd-\@w%@pon&mﬁf

- . who was holding office of the third respondent

at that time; addressed a D.0. letter (Annexure-Xvi)

to the Commissioner of Income Tax, Visakhapatnam.-

eilas
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wherein he has stated that he verified returns
receipt register of Income Tax O fficer, Cfli;-
Vijayawada, relating to the financial year 85-86
on a oral complaint received regarding the date
of filing of income retumn for the A.Y.BB,BG
in the case of M/s Sakhti Engineering Co, amd
found that the re;ﬁrn was ant@dated by acceptimg
bribe by Sri Somayajulu, LDC _and 8ri K.Subramanya
Sastry, Tax135§istant ( applicant herein) is &lso
ihvolye@ in placing the ant£dat®d retum on f:Ll_e-_:ug
It was also stated in theisai@ D.0. lettef that
it is mYﬁﬂEY as_to how the signature of the then
Income Tax:Office%zg; Subba ﬁao was got on the

retum,

it is humbly submitted that during-£he

course, of dlscipllnary proceedlngs, only one
{Ams GrOwiwd

witnesslon behalf of the Deoartment namely
Sri K.v.S, R Sastry. Asst Commissmoner of
Income Tax, ViJayawada, who has Catgggrically
stated that the retum of incoﬁe bears the
initials of his predgdessor and that he joined
as I.T.O. AFWard clrcleuIT, ViJaYawada, in
May, 1986, He has alm stated that.the retum
of income of the firm for the A § 1985-.86 WaS
filed on 21.1.86 _and thﬂt of for the A.Y 8687
on 29.9,86, as could bee seen from the dates
stamp on the respective returns, He haé also
stated that the audit report for the‘year ended
31.3 85 was dated 6, 7 85, SI1 K v. S R, Sastry,
durlng hls exmination in reply to Q.No. 81, had
categorically admitted that_the retum of income
of the firmm for the A.Y.ZBS-éé bears the date
stamp and initials of the Income Téx:Officer.L_

He has also stated in response to Q.No; 83, that
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there would[{no difference in the treatment of
loss since Fom No, 6 seeking extension of time
for filing of return of income of the fimm was

not filed in the Departmentﬁ

It is also submitted that Sri K.Yagnanarayana,
C.A. ', vho Was examimed‘_as Defence wlitness in his
deposition ( Annexure V-II} has clearly admitt_ed
that he has not given any amount to Sri Somayajulu,
L.D.é. and also that he has not approached him at
any time for any help.r He has specifically stated
that he has not g:.ven any, amount with regard to any
matter relatling to the f:.::m :.rfcludlng the flling
4 2

of the return., He has also srtated that he was

by ; thotr ove
toldone of the partners of th%e fim]had everg
paid any amount to _S_ri_Somayaj}gllu, L.D.C. During
the oourse of cmss-examinatioin he has categori-
cally stated that he has no::/ffn.led; return of the
fim for the A.Y 85.86 and ‘nl'ée has not appmached
Sri Somayajulu, L D C. to b_ack date the return.,

i
He has also stated that.,he haé not offereﬂ

.S, ,000/- to Sri SomayaleU, L.D.C. for back

dating the return‘ ' !"

As per the procedure prescribed for the \o—

A s
receipt and filing of income tax retums(Annexure-ﬁ'

each counter clerk w111 be supplied with an automatic
machine (numbering) with facility for stamping th e
same number, at 1eas_t twice in succession, There
w'ilJ.“ al so be a date-stamp with the office seal,

One clerk at the counter will make preliminary
scrutiny and on being satisfied WA the return
contains all the columns duly fi:'Lled in, verification

has been signed and also enclosures as listed by

1A
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by the assessee are available, the counter
clerk will affix the date stamp on the first
page of the return and on the acknowledgement
formm, he will ggxﬁ then affix the gerial No.:
on the return and the acknowledgment form
then Qandlover the acknowledgement to the
assessee. The number machineyr shall be set
to record the gerial number in the register
for the ;gceipilof the returns, on the return,
on the acknowledgement portion rétai;;gz;} al.ong
with return and the acknowlédgement passed on
to the assessee, Returnsreceived by the
Post will alsét;?:gg;aain same manner, ghy
return found defective or deficienbg in any
manner will be returned to the assessee on a
rejection- slip. The returns received will then
be entefed in the return receipt register a;d
entries in tﬁe register willE;ade in the |
order of the receipt and not i.T.o. wise. After
compl eting the entries in the Register and
sortlng the returns I. T 0.~W1se, a forwérding
neno will be prepared for each I.T,0., This
forwarding mie.rno will record only the total
number of returns and the serial numbers of
returns which are being forwérded to the I,7,0
and will be prepared in triplicate, The
forwarding memo in triplicate alongwith the

retumms will be sent to the concerned I,T.0.

The returns Teceived by the I.T;O;,COncerned-

will be initialed and +he I.7.0. w1l returm

by keeping a copy of the forwarding mero,
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the buncle of returns alongwith forwarding
memo to the concerned Ministerial Head.,, i.€.
Head Clerk or Supervisor. The head clerk or
sunervisor will meifi#n one copy of the forwar-
ding'memo duly signed by him to the receipt
‘counter and the returns are disbr;buteﬂﬁg.ﬂgbg
the}{;CQ/Supe;visor and the initials of the
: . \/m\,{.)

respective dealing clerks obtained on-thejcopy.

of the forwarding memo -, The forwarding memos
containing the acknowledgements of the dealing
clerks will be got bound once a monthEx or

at lesser intervals depending on the number of
memos and keept in the custody of the I.T.O.
who will be in administrative charge of the

. coilnter. .

It is,gquitted that the return in
the instant case, is bearing the machine
serial -number, dateg'stamp( 21.1;865 and the
initial of Sri A, Subba Rao, the then I.T,0.
Furthe?more, it is submitted that there is
no advantage to the assessee even if Ehe return
was f£iled in Pebruary, 1987 andits“allfﬁofe
than-the same whether the return was filed
on 21,1,96 or in February, 1987, since the
loss returned by the assessee cannot be carried

forward as the return is belated one,

. | 43
It is humbly submitted that) impugned

order dated 14.3.9%, ¢ the first respondent;
is highly illegal, arbitrary, unjust and ima

proper for the fol;owing émong othef'grounds;

ves 16,
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The first respondent ought to have
seen that all the forwarding memos
were not produced by the Presenting
Officer during the course of énqui‘iY
and as such the finding of the
énquiry officer that the réturn was

received by hand and not thoough a

forwarding memo 1ls baseless and

perversfwz,

The first respondent failed to see

‘that the second respondent gravely

erred in concluding that the B
applicant received the retum without
a forwarding memo therebyuéxh;bitigg
lack of devotion to du;y-and_gonduct
unbecoming of a Govt, servant,
especially when the return in question
bears the initials of the then I.T.Uf
A. Subba Rao with date stamp 21,1586
and Sri K.V.S.R. Sastry, successor,

Asst, Commissioner of Income.Tax, vho

assumed charge in Mayf 1986; admitted

that the return bears the initial of
Sri A, Subba Rao, the then I,7,0% "

Hence, the éonclgsion arrived at by
the amokkemmk disciplinary authority
that the retur? was received by the
applicant "in violation of the proce.
dure presgribed falls to tle ground

since it cannot be presumed that the

‘then I,T,0, has initialed on the

return when the same was received

7
P
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not thgmouch a forwarding memo,

The first respondent failed to see
that the éecond respondent gravely
erred in coming to the conclusion B
that the applicant was .aware of the

irregularities cormitted by the LDC

~ and as a responsible official should

have heen brought to the notice of
superior”autﬁo;ity and by not doing

so, the applicant exhibited lack of
devotion to duty. It is submitted
that there is no wishper in the

entire dep§§ition of sri K.V.S.R, )
$astry, Aﬁ@t.Agommissioner of Income
Tax, who Was examined on-behalfloﬁ the
Department that Sri S.B.H.Y.Somayajuly,
L.D.C;Yviolgteq the procedure and thé
applican£ was aware of the irregularities
of the rgturnvnét being entered in the
first instaﬁt in the return'receibt
register and received the‘return without
a fprwardingrmemo. It is for the _
Department to prove that the applicant
received return without a forwarding
memo and wiklewk all the forwarding
MEemos ﬁere not prbduqed before the

. - Owd 92

#ncuiry officery/ it cannot be said that
the return in the instant case was
received by the applicant without a
forwarding meﬁo. It is only the

presumptions and surmises of the

.o 18
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second respondent that the applicant is
aware of the so?alled irregularities
comuitted by the L.D,C. and asuch the
finding regarding Charge No, 2 1s based
on presumptions and surmises and/ borne out

out of any evidence,

It is submitted that first.respondent
ought to have seen that the finding of the
enquiry officer that there is ;;_glement :
of pursuabion on therpa;t‘of the applicant
to Mr, Mux@ﬁy7‘1.§.i; is withéut any basis.
and not borm out of evidence -anl as such
the first respondent should ‘have seen
that the second respondent erred in
holéipg that the éharge Nos 3 to the extent
of lack of devotion to-dﬁtg is prbVed;-

4, The first respondent ouéht to have

seen that the second respondent erred in

concluding that the applicant i actively
participated‘in and also coﬁtributedi%ﬁe

cornmission of the ﬁig_conduct alongwith

other two officials and the £inding

of the second respondent that the charged'
Corruel”

official is guilty of/unbecoming of Govty

servant and exhibited lack of devotion to
duty is not born ot of any record but 1t
is bﬁ@ out come of %Eg-ppesﬁmptias and
surmises . As could be seén from the
D.0. ietter of_Sri G.B.,Kanungo, the then.
I;Q.C. Vijayawada( presently the second
respondent) and Disciplinary ﬁuthority

who passed the order of punishment
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dated 10;7f90} to the Commissioner of
complaint received by him was the basis
of initiation of disciplinary proceedings.
Neither the gist“of the coéplaint was
supplied to the applicant nor the

compl ainant was examined during the
enquiry prbceédings; It i submitted
that the entire enguiry is vitiated

on this ground alone, 'The first
respondent gravely erred in partly
sustaining the penalty imposed by the
second respoﬁdeﬁt‘Sinée tﬁe return
filed is belated one and consequently

"+he loss cannot be carried forward

whether the date of filing is Jan'86
or any subsequent date..

The first respondent failed to see

that all the forwarding memos were

not produced by the presenting officer
and as such it cannot be qaid that
there is any violation of:brqcedure.
Even presumino that there is infraction
of the procedure which is of a minor
nature, it is submitted that the ﬁenalty
is not warranted merely because there
is minor infraction of proéedure,-éo
long as the same is not coupled with

~any motive or malafide intention.

In the instant case, when these things
are silent the applicant ought not to
have been penalised.

The first respondent gravely erred

in thinking that the duties of the

Dy. Commissioner of Income-Tax(Audit)
and the Dy, Commissioner of Income~-Tax
(Hgrs) (admn), are one and the same.:

It is submitted that the Dy. Commissioner
of Income-Tax (Hg®s) (Admn) discharges
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the functions of the Cel.T.(Admn) soO

far as the administfative matters are
concerned while the DY. Commissioner

of Income Tax (Addit) stands on the same
footing as the other DY¥. Commissioners
of Income Tax. |

The first respondent erred in holding

+hat Sri G.B.Kangungo, who conducted
preliminary enquiry camnot act by
himself as the Disciplinary Authority

and pass the order of penalty dated 10.7.90

. as the Dy. Commissioner of Income Tax

(Hgrs) (Admn). His D.O. letter dtd.4.3.87
addressed to the Commissioner of Income-tax,
visakhapatnam, amply demonstrates’ his

mind over the issue and as such as
Disciplinary Authority, he carried the

same impression which ultimately found
place in the order of punishment.

_Unfortunately, the first respondent -

ignored this vital fact and negatived
the contentions of the appellant in
this regard.

The first respondent ought to have

seen that since the return bears the
initials of the then I.T.0., it should

be presumed that the 1,T,0. initialled on

the return when the bundle of the returns

was received by him alonowith the
forwarding memos and not otherwilse. If .
the contentions of the Department were
to be accepted; it should be presumed

procedure in initialing the return and

as such the appkicant, Sri  Somayajulu, LDC,

and GeVeS.N. Murthy, I.T.,I. alone cannot
be penalised leaving the I.T.0Oe who has
also vioclated the procedure.

The first respondent ought to have seen
that there is no material putforth during
the enguiry that some person approached

...21
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the L.D.C. 0 receive the return

w;thout following the usual procedure and
as such the findings that.the applicant
ethbited lack of devotion to duty by
not bringing the said facts to the notice
of the highter authorities falls to the
ground. ‘

10, The first respondent ought to have seen
that the finding of the enquiry officer
that there is an element of pursuasion
on the part of the applicant to get the
return verified by the I.T.I. is not
borhe out of evidence and as such the
finding regarding that portion of the
chaige is not sustainable. '

11, The first respondent’failed to see that
‘fiﬁding of collusion of the applicant
with the other two officials is not
established by any material whatsoever.

12, The first respondent ought to have
seen that there is no collusion at all
since the return was received in the
normal course. '

e DETAILS OF REMEDIES EXHAUSTED.

It is submitted that the impugned order dtd.14.3.%91
of the first respondent is the appellate order and there
is no alternative remedy provided against the impugned
order excent to invoke the extraordinary jurisdiction of
this Hon'ble Tribqnal for the reasons stated supra.

8. MATTER NOT PENDING ‘OR_FREVIOUSLY FILED IN ANY OTHER
COVRT. L

It is svwbmitted that the applicant has not fiied
any writ or suit and 'tHat rno writ or suwit is filed or

is pending in any other court for the relief sought for
in this 0,A, | ’

O RELIEF SOUGHT FOR:

In view of the facts mentioned in para 6 the
applicant prays for the following relief:

To declare the action of the first respondent in

. partly allowing the appeal of the applicant by stoppage

of one increment without cumilative effect as highly
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' illeéal, arbitrary, unjust and improper and

consequeﬁtly set aside the order dtd. 14.3.91

of the first respondent in Con., ccs.58/87/A

and thus fully exonerate the applicant and

pass such other order or orders as are deemed £it
and proper in the circumstances of the case.

10, ~ INTERIM ORDER PRAYED FOR3:

The action of the first respondent is
based on perverse findings. The applicant is on
the verge of promotion as Head Clerk. It is,
therefore, prayed that this Hon'ble Tribunal may
be pleased to £ix an early date of the O.A., as
otherwise the applicant would suffer serious loss
and irreparable damage.

11.  PARTICULARS OF THE APPLICATION FEE:

: -~
No. of Indian Postal Order. C"\\\J\ﬂﬂk—’ 19

Name of the Issuing \Ja&dxgnaaggACéhWWYv‘%W&“
Post 6ffice.’ .

Date of issuina Postal 1\ 28
Order:

Post Office at which PO, R yderaliod .
payable. -

12, ~ LIST OF ENCLOSURES:

1, Postal Order for ks, 50/-.
2. Index of material papers
alonowith the material papers,

3. Vakalat.
4, Three full size eneelops.

5. One file pad.

VERIFICATION,

I, K. Subrahmanya Sastry, 5/0 K. Venkatappaiah,
Tax Assistant, resident of Hyderabad, do hereby

) 002300-
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verify that the contents of paras 1 to 6

are true to my personal knowledge and

paras 7 to 12 are believed to be true on

legal advice and that I have not suppressed

any material facts in the abovelo;A.

Hyderabad. Ljéan¥vmf\;;

Dated:\7.3.1992, SIGNATURE OF APPLICANT.

COUNSEL FOR THE APPLICANT,

To

The Registrar, .

Central Administrative Tribunal,
Additional Bench at Hydergbad,.

HYDERAB AD,






