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Between
Zamin Ali : : ..+ Applicant

and

1. Director of Postal Services,
Hyderabad City Region, Hyderabad.

2. Senior Superintendent of Post Offices,
Hyderahad City Region, Hyderahad.

3. Inguiry Officer, A.S.R.M.,
Zonal Division, Hyderabad.

4. Manager, P&T Motor Service,
Hyderabad. ... Respondents

Appearance:

For the applicant Shri K.Mangachary, Advocate.

¥

For the Respondents @+ Sec . N- R- Devs (&J fu.C GSC.
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CORAM:
The Hon'ble Shri Justice V.Neeladri Rao, Vice-Chairman

The Hon'ble Shri R.Balasubramanian, Member (Admn.)

JUDGEMENT

I's

{of the Bench delivered by the Hon'ble Shri Justice 'R
Neeladri Rao, Vice-Chairman) ‘

This 0.A. is filed against the order of the appellate
authority awarding ounishment of compulsory retirement by
modifying the order of removal passed by the ad-hoc disci-

plinary authority.
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2. The facts which gave rise to this O.A, are as under:
The appiicant wag a motor vehicle driver in P&T Motor
Service, Hyderabad and he was conformed with effect from
1-3-1979. He was absent from duty from 9-1-85 to 4-2=85,
When he feported for Aduty on 5-2-85, he was kept under
suspension pending disciplinary enquiry for the unauthorised
absence. Show-cause notice dated 1-3-85 . was issued to

the applicant requiring to‘show cause as to why.discipli—
nary action shoula'not be taken for his unauthorised absence
from duty from 9-1-85 to 4-2—85.‘ The applicant submitted
his explanation dated 8-3-85. It is to the effect that

he was illegally detained by the police from 9-1-8% to
4-2-85 and he was released on 5-2-85 (4-2-85 in his
explanatinn dated 8-3-85 might be a type misﬁake) and

on the same day he reported for duty. .It is stated further
therein that.he was not allowed to move or communicate
during that period angige could not intimate the autho-
rities about his absence during that period, But the
conéerned disciplinary authority proposed to proceed

with the disciplinary enquiry and an Enquiry Cfficer

‘was appointed and the former issued charge memo. dated

16-3-85 and the charge is as under:

"That/the said Sri Zamin Ali while working as Time
Scale Driver in the office of the Manager, P&T
Motor Service, Hygderabad abruptly stopped away
from duty from 9-1-85 to 4~2-85 without applying
for leave and without getting the leave previously
sanctioned, Thus, Sri Zamin Ali, Time Scale
Driver, P&T Motor Service, Hyderabad caused dislo-
cation in conveyance of mails while emploved as
Time Scale Driver to discharge the duties of
essential service in nature. Therefore, it is
alleged that Sri Zamin Ali, whileworking as |
Time Scale Driver in P&T bMotor Service, Hyderahad
showed gross negligence of duty and misconduct

and did not maintain devotion to duty and acted

in a manner which is urnbecoming of a Government
Servant in contravention of rule 3(1)} (ii) & (iii)
of CCs (Conduct) Rules, 1964." '

contd,..3.



The applicant reiterated his‘stand by his explanation
dated 28-3-85, Only the show cause notice dated

1-3-85 and tﬂe explanation dated 8-3-85 of the applicant
were marked for the employer. The applicant, in his
representation dated 4-10-85 filed before the Enqpiry

Cfficer stated that he would not propose any witness

to be examined on his behalf and he would not propose

to File any document also on his behalf. The Enguiry
Officer questioned the applicant on 15-10-85 on the
basisbf the mateérial placed before him. The Enqﬁiry
Cfficer submitted report holding that the charge was
proved, The adhoc disciplinary authority in hiséro-
ceedings dated 2-9-86 ordered removal of the gpplicant
from service by way of punishment, His appeal was

dismissed on 12-11-87. It was assailed in 0.A.No.72/88

on the file of this Bench. It was contended, inter alia,

in the said 0.A, that the order of the discioplinary
authority is vitiated as there was infirmity in not
furnishing copy of the Enquiry Renort and in not calling

for the explanation of the applicantén the hasis of the

said finding before the order of removal was passed.

full bench
By relylng upon theé}udcment of the-:. Cagtmal“Admn.'Trlbunal

this Tribunal by judgment dated 27-9-89 guashed the order
of penalty of reﬁoval from service and directed the
Respondents to supply copy of the enguiry report to

the applicant and give him an opportunity to make his
representation, if any, and to proceed to complete

the disciplinary proceedings from that stage. After
furnishing the copy of the report of the Enguiry Officer

and after receiving the explanation of the avplicant
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“from service,

in regard to the same, the adhoc disciplinary authority

passed the order dated 30-4-91 removing the anplicant

The appellate authority, by order dated

20-11-91 modified the order of removal to one of compual-

sorv retirement.

3. Writ Petition No.345/85 (Habeas Corpus petition)

was filed praying for a directién to the police to preoduce
the applicant and four others referred to therein. A
counter was filed therein to the effect that the other

four referred to in the said Habeas Corpus petition

were arrested on 16-1-85 aﬁd nroduced before the Magistrate

and the applicant was neither arrested nor taken into

custody. The wife of the applicant herein filed

W.P.No.734/85 (Habeas Corpus petition) praying for a

direction to the police to vroduce the applicant herein.

The same was closed on 6?2—85.

4. "The contentions for the applicant are as under:
The very fact of filing the Habeas Corpus petitions
suoports the plea of the applicant_that the police had
taken him into dllegal custody. If he was not detained
illegally by the police, there was no need or occasion
for filinglthe abéve habeas corpus petitinns. The
authorities should have treated the period in guestion
as leave and they should have drooped the disciplinary
proceedings. No evidence is adduced for the authorities
to establish that there was disdocation of mails due to
the absence of the applicant. The C.C.No.25/86 on the

file of the IV Metropolitan Magistrate, Hyderabad filed

¢ontd...5.
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against the apglicant herein and another for the offence
under Section 3;5 IPC in pursuance of the comglaint lodged
by the postal authorities on 26;12—84 as perCfime,ﬁo.272/§4
far theft of two warcels ended in acquittal,.The said

fact -akxs® disclosed that the applicant was detained

by the poliée on ?he basis of the above complaint and

he was acguitted as he was innocent. In any case, the
punishment by way of compulsory retirement is very harsh

and wholly disproportionate to the guilt even if it is

held that the charge is proved.

5. Rule 3(1), sub-rules (ii) and {iii) of the C.C.S.
(Conduct) Rules, 1964 for which the applicant was charge-

sheeted, read as under:

"Rule 3: GENERAL
(1) Every Government servant shall at all times=-
(1) =xx protes XXX
(11} maintain devotion to duty:; and

(iii) do nothing which is unbecoming -of a
Government servant., "

In annexure-I i.e. in the charge, it was stated that due to
the absence of the‘applicant from 9-1-85 to 4-2-85, there
was dislocation in conveyance of mailszggring that period
the applicant was employed as Time Scale Driver to dis-
charge the duties of essential service in nature. ‘The
learned counsel for the applicant urged that no evidence
to establish :
was adduced/that there was dislocation in conveyance of
mails due to tﬁelabsence of appblicant from 9-1-85 to
4.2-85, But the applicant himself stated in para- 3 of
his explanation dated 28-3-85 that there might have been-:

some dislocation in conveyance of mails during the period

of his absence and it was due to unavoidable circumstances

contd,..b.
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which are beyond his control It is, thus, clear from

his own explanation that because of his absence, there
was dislécation in conveyance of wails. There is no need
fof the authorities to prove a fact'which is admitted.

As such, the contention that there is no evidence about

aislocation in conveyance of mails during the period. in

guestion is not tenable.

6. Admittedly, the applicant was absent from 9-1-85
to 4-2-85.and the applicant had not applied for leave
for the said period. The respondents could not have
¥nown about the whereabouts of the applicant durlna the
said period.. The applicant pleaded that he was kept
in illegal custody from 9-1-85 to 4-2-85. It is for him
to estahlish this. He had not chosen to examine any
witness in his support. He had also not offered to come
as a witness. The Enguiry Officer, the adhoc discipli=-
nary authorit% and also the appellate authority had
adverted to the two habeas corpus petitions, viz. Writ
Petitions No.345/85 and 734/85 referred to by the appli-
cant. The s3id authorities had also considered about
the a?901ntment of an Advocate-commissicner to search
for the persons referred . to in ‘the writ petitions
including the applicant, in the police station and the
fact that the said Advocate-commissioner did not find
any of them in the police station. The averments in
the counter in WP 345/85 to the effgcf that the other
four were arrested on 16-1.85 and the applicant he;ein
was neither arrested nor taken into custodv aﬁd.the
statement of thebolice that therapplicant herein was
vere_

not requlred in any case s@mg also considered by the
L
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Enguiry 9fficer, disciplinary authority andé the appellate
authority. On the basis of the material on record the

said aythorities had not believed the version of the

'applicant that he was illegally detained by the police

frem 9-1-85 to 4-2-85. Thigfribunal is not an appellate
authority. It is exercising the power under Article 226
of the Constitution of India. It is well established

' power

that the court or tribunal in exercise of its Jucbeddice

&iomx under Article 226 of the Constitution of India, does
with._ -

' not interfere dax the finding of the disciplinary or

appellate authority when there is some evidence in
support of the finding, and the adeguacy or sufficiency
0of the evidence to come to such a finding, is not &

matter that can be agitated before the authority exer-

cising xt under Article 226 of the Constitution
of India. As already observed, the appiicant himself

had not chosen to figure as a witness to depose in
suoport of his plea. The Presenfing OCfficer could have
the opvortunity of cross-examining the applicant if he
figured as a_witness. It was rightly stated for the
respondents tha£ as the applicant was merely cuestioned
by the enguiry officer on the basis of the material before
him, the vresenting officer had no scépe to cross examine

the applicant. - Further the avplicant himself stated

in his written representation before the enguiry officér

that he would not cite any as witness, The acguittal

in CC 25/86 was not brought to the notice of thelenquiry
officer or disciplinary authority or appellate authority.
Anyhow, it was not argued before the said authorities

that this disciplinary action was initiated for weeding

contd...8.
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out the avplicant for his aileged complicity in the case
of theft. Hence thé apnlicant eénnot be allowed to -
allege the same for the first time in this O;A.

The learned Standing Counsel for the respondents had
also drawn bur attention to the following averment

at pages 20 and 21 i this 0.A. and it is as follows:

"The award of removal from service is also malafide
because the C.G.S. who was under a threat of arrest
during investigation by the police with regard to
complaints of theft of contents from insured
articles could have absented himself to avoid
arrest by the police and gone underground.”
(emphasis supplied).

It was submitted for the respondents that the above
averment in the C.A. is cantradiétory to the stand of
the applicant that he was illegally detained by the
poliée for the period from 9-1-85 to 4-2-85. Be that
as it may, it cannot be stated that the finding of

the concerned authority that the plea of the applicant
that he was in illegal custody of the police from

is not believable
9-1-85 to 4-2-85/is perverse or that there 1s no basis

especially when he himself had not chosen to figure as witness—

to come to that conclusio%£ Para 62 of the VoluTe-III

of P&T Manual is relied upon for the applicant to contend E

that the unauthorised absence may be treated as dies-non

and no disciplinary action‘can be taken for such

unauthorised absenge. That para 62 reads as under:
YABSENCE WITHOUT PERMISSION:

62. Absence of officials from duty without
proper permission or when on duty. in office, they
have left theoffice without proper permission or
while in the office, they refused to perform the
duties assigned to them is subversive of discipline.
In cases of such absence from work, the leave
sanctioning authority may order that the days on
wnich work is ncot performed be treated as dies-non -
i.e. they will neither count as service nor be
construed as break in service. This will be
without prejudice to any other actinn that the
competent authorities might take axkimm against
the persons resorting to such practices.”

contd...9.
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It is manifest from the above para that though such
unauthorised absence may be‘ﬁreated as di%§-nop, it
does not preclude the competent authority ;;?zaking
discipliﬁary proceedings for such unauthorised absence.
Hence this contention also has to be negatived.

Thus, we cannot find any material to warrant interference
with ' ,

#n the finding that the charge is proved.

7. The next point that has to be considered is

as to whether the puﬂishmentiof compulsorf retirement
from service is harsh,excessive and wholly dispropor-
tionate to the guklt and unconscionable. The un-
reported judgment dated 10-12-1991 in CA 528/91 on

‘the file of this Tribunal was referred to. The appli-
cant thérein was absent from 12-1-85 to 17-1-85. He
pleaded that the absence was due to sickness. in view
of the material on record the Tribunal felt that it was
a case of absence due to the apprehension Qf arrest by
the police in connection with investigaﬁion of theft

of contents from the insured articles which took place
during 1983-84, After due enquiry, the disciplinary
authority removed the applicant therein from service
by way of punishment. The appellate authOrify modified
it by ordering compulsory retirement from service
insteaa of removal, Matérial was placed before the .
Bench, in the éaid‘O-A. to the effect thatit was a
solitary instance of unauthorised absence. It was
stated kkax in view of the circumstances therein that
the punishmeﬁt of compuléory retirement was disproportionate
and unconscionable and hence the sahe was set aside

and the disciplinary authority was directed to award

an appropriate punishment.

contd...10.



G dA%
\0
vj’*

mhb /-

‘ ' -10-

3. The period of absence in the C.A,528/%1 was for
six days while it is for 27 days in this case. No
material is olaced to the effect that this is a solitary
case of unauthorised absence. Each case has to be
decided on the basis of the facts and circumstances
placed before the court or tribunal, In view of the
material on récord in this G.a,, it cannot be stated
that the punishment by way of compulsory retiremen£

from servicetis very harsh, excessive, nnéonscionabie

or wholly disproporticnate to the guilt.

g. In the result the C.A. is dismfssed. No costs.

ML ) COU S S

(V.Neeladri Rao) (R.Balasubramanian) “———=

Vice-Chairman Member (Admn.)

Dated: the ¥ th day of April, 1993.

Deplty Registriyr

1. The Director of Postal Services,
Hyderabad City Region, Hyderabad,

2. The Senior Superintendent of Post COffices,
Hyderabad City Region, Hyderabad.

3. The Inguiry Officer, A.S.R.M., 8B
Zonal Division, Hyderabad.

4. The Manager, P&T Motor Service, Hyderabad.

5. One copy to Mr.K.Mangachary, Advocate,l1-9-626,
Adikmet, Hyderabad.

6. One copy to Mr.N.R.Devraj, Sr.CGSC,CAT.Hyd.
7. One copy to Library, CAT,Hyd.Bench.

8. One spare CoOpY.
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